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Cace No. 3949
E.H.Robinson, doing business , :
under the fictitiovs nome and
style of Arrow Transfer,

Defendant.

Wallace X. Downey, for complainmant.

rno, Luee, Forwerd & Swing, by Fred Xunzel,
for E.H.Rovinzon doing dbusinecs as Arrow
Trancfer, defendant.

Reginald L. Vaughan, for Fegulated Carxiers, Ine.,
intervener on hehcll of comnlainant.

nobert Brennan and Wm.F.Brooks, by Wz. F.Brooks,
for The Atchison, Topcka & Santa Fe Railway
Company, intervener on benwlf of the complainant.

E.J.Bischolf, for Southern Californic Freight
Linecsz, Intervener on weazll of trhe complzinant.

C.J.Comble, for Zan Diego Forwurding Company,
as intervener &g their interests may appear.
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In this case complainant chorges defendant, E.E.Rodbinzon,
an individual, doing business uncder the fictitiguS‘name and style
of Arrow Transfer, with operating as & transportation company or B
2 alighwoy commeon carrier without the authoriity of a cortificats |
of pudlic convenlence and neccssity or prior opcrat;ng righ# held

pursuant to Caapter 203, Statutes 1917, as cmended, which 4is succ~

ecded by Sections 2 3/4 and 50 I/4 of the Public Utilitles Act,

~



between Los Angeles and the metropolitan area adjacent thereto on
the one hand and San Diego ond points intermediate bétween‘said‘
cities on the other hand. Zy answer, defendant admits that
no certificate of public comvenience and necessity or prior
ting right »ursuant to the abeve cited statutes, dut deniles
cally and gemerally having engaged in any of the illegal operations
charged by the complaint. |

Hbdrings were ncld in San Diego on May 17, 1935;‘before

Exeniner W.R.Willioms arnd on June 2lst 1935, before Examiner Gezry.

The matter was submitted on the latter dote 2sd 1s now ready for

decizion.
The nature of the Defendant’s operations ac brought out
at vhe nearings is briefly as follows:
Tefendant has eﬁgaged in a general transfer business in
San Tlego for nmany vears. He hos gradually come to serve some of
his local customers for the freight that thcy have 4o be trans-
ported between Los Angeles and contiguous territory on tae one hand
and San Diego oz the other hand. For the purpose of accommodating
nls customers o o this Inter-city movement, defendant has one
. ‘
truck waich is Zept in Loc Angeles by a driver who lives in thot
city and which is devoted entirvely to this service. Other trucks
are used when necessary. Delendant also maintains, in Los Anzeles;
pick-up truck for the purpose of assembling loads to bo
o Secn Diego. On nis frefght bills, defendant gives
is Los Angeles Iriver's residence telephone number as being the
def ndantfs telepaone nuzher in Los Angeles. Defexndant nayvs for
vhls telephone. Defendant rents o small garage next to his driver’s
Los Angeles residence for use in assemdling loads to be tfansported 

o0 San Dliego.




Defondant's operations between the points »uvolvoa nay be
Giviced Into two clascificotions:

(1) Cperations walch are elearly those of a comron cerrier;

. and, (2) operations which are perforred under wiitten agreements and

which defendant claims are the operations of a alizhway contract
cerrier.

(1) Thnose operations which are clearly the operatioM of a
common carrier: Defeondant testified that he would haul truck load
lots for anyone wao tendered hlm such 2 load and who would prepay
the freiznt or with whose credit he was satisfied; that he hed
never in the past turned down such a load; that the ratec vwhich he
charged for such services are determined Dy a fixed tariff; that
ne carries cargo insurance and considers nimsel? liable for any
loss or damage to cargo irrespective of whether such loss or
camage is caused by his neglligence. However, between Junnury i,
1235, a2nd June 2L, 1935, defendant's truck made only seven vxips
vetween the points involved in this proceeding fd: persdns with
waoz the defendant <Id not nave contracts.

(2 The operations which are performed solely I r30ns or
firms with whom defendant haé written avree : Defendant c¢laims
that thece operations, vwhich constitute the vast majority of als
operations between Los Lngeles end San Diego, are the cgitiméte
onerztions of a nighway coatract carrier rather than the opera-
tibns of a alighway common carriler.

It is to be noted In this respect, that the defendant has,
since the submission of this case, filed application for and beén
grantedAa vernit to operate as a hlizaway contract carrier pursuant
£o the requirements of the Highway Corrier's Act, Chapter 223,

Statutes of 1235.
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Defendant has written agreements with twelve different
shippers.* These a2grecements set forth the rates to Be charged by
the defendant to the Indivicduel shipper. The shipper 1z not bound
to mse defendant’s service exclusively dbetween the points involved
nor is the éhipper bound to snip any specific cmount or any aﬁounx
of propcrty whatever by the defendant. These agreements are sub-
Ject to cancellaticon by elither party thereto on fifteen doys-~
written notice. The‘agreements provide for the handliﬁg of C.0.D.
shimments by the defendant although it was testified that such ship-
ments had never veea made. Defendant also considers himself liable
irrespective of negligence, for lozs or damage of cargoes nandled
in these operations, and carriec cargd insurance %o protecf nincelfl
zgainst sueh liability. |

As to *the defendant's operctions under the above desceribed
ogreements, he mekes several trips a week between Los Angeles andé

San Diego. Defendant will not run hilz trucks over this route for

nis contract shipyer

w

s without a full paoy lcad. Rather, he assexmbles
a nuzmber of less than truck load lots In order to make wp'a load.

Commodities for shipment ore picked up and delivered by the defen~
dant at such places as the shipper requests. The Treight Lz always

pald to %tae defexdant by the personms with wWhom e

contracts. Fowever, Iin many caces tae zlleged contract shlpper

% A showm by Exhidhit No. & these twelve shippers and the dates
£ thelr agrocmentes are as follows:

lrsouvy & Company -December 15, 1934

Pigegly Vigzly Company-October 1, 1834

H.E.Morse & Company~Cctober 1, 1934

¥lanizer Talgernelin Company-suly 3L, 1234

Gilmore 01l Compeny=-Septomber 18, 1234

Golden Test Products Compuny-Sertcember 15, 1934

5.7.Wines Coffec Company-Jonuary 15, 1935

Soutnwestern Grocery Compaxny-August 13, 1234

Tellzman Peck & Cempany-October 10,1934 }

Southern Colifornia Baking Company-August 1, 1934

S.R.Frazee Company-October 30,1954

Vernon Nusshaum Company-December I1, 1954




receives a frelgnt allowance Lfroaz the peéson or persons to whom
he Lz gelling the commodities to be transported or froxm waom he

1z buying them. In this regard, the persons with vhom defendant
has contracts make & practice of reguesting uae'third persons with
Taoz they ore dealing +o ship by the defendant and +o adjust‘the
freignt charges by means of the allowances above referred to.

Tt does not appear from the record that the defendant had any

Imovwledge of these freight sllowances which als customers obwtaired

H

rom the third persons. Defendent testifled *+hat he would enter

b

to such contracts with anyone with whose eredit he was aatic—

by

led axd whom he thought would give ninm a "ufficﬂen °ly large amount
of freizht to transpoit.

Incofar as the transportation services provided by the
defendant between the points involved for persons with waom he has
no written avrceme“tu are concerred, the dﬁfcnd nt 1s clearly a
common carrier. Jowever, these services have not heen suffiéi%ntly
Trequent by thezmselves to [ustify o finding that the deferdant 1s
operating ac o Highway Common Carrier bdetween fixed termini or
over & regular route. Such operations could well be & part of the
operavions of o Radlal Zlghwuy Common Carrier as defined bybChap-

ter 223, Statutes of 1935; Zfamvone V.Leonardini, 39 C.R.C. 582.

t 1s to be noted however, thot the defendant has never f4iled
appilcation for nor obtained z permit to operate as 2 Radiil Figh-
way Common Carricr under Chapter 223, Statutes of 1935.

Insofar 25 the operations performed by the defendant under
written agreements aore concerned, It will be assumed, for the
parpose of discussion, that these agreement, are binding contracts,

sufficient £n 21l respects to constitute tae transportauion of tze

property of the persons with whoz the cox ntracts are mado, the




pensation for the services nerformed was

operctions of a contract carricr. Ir mary instonces the com-
pal

d to the defendant by

the contract shippers wno rocceived an allowance for the exact

amount of sald compensation from the third party consignors or

-
consignees from whom the commodities trunsported were belng bought
or to whom such commodities were being sold.

Section 1732 of the Coliforniaz Civil Code provides:

"Unless & different intention appears, the
following are rules for ascertaining the inten-
tion of the partier as to the time 2t which
the proyexrty In the zoods 1s to pass to the
DUYereceecreees”

"aule 4. (1) Yhere there is a contract to cell
wescertained or future poods by deseription, and
goods of that description and in a deliverable state
are unconditionally appropriated to the contract,
elther by the seller with the assent of the wuyer,
or by the buyer with the assent of the seller, the
property in the goods thereupon passes to the buyer.
Such assent may be expressed or implied and may be
given cither before or after the appropriation is
made.

(2) Vhere, in pursusnce of a contract
to sell, the seller delivers the goods to0 the duyer,
or to z carrier or other »ailec (whether nomed by
buyer or not) for the purpose of transmission <o
or nollling for tre dbuyer, e Ls presumed to have
wneconditionally approprizated the goods to tae con-
tract, except in the cases provided for in the next
rule and in Seetion 1740.% Thls presvmption is
applicadle, although by the terms of the contract
vae buyer is Lo pay the price bhefore receiving
delivery of the goods, and the goods are maried with
the words "collect on delivery™ or their equivalents.

"Rule 5. If the contract to sell reguires the
'seller ©o deliver the goods to the dbuyer, or at 2
particular »lace, Oor 40 »2y the freight or cost of
tranzyortation to the buyer, or to a particular
slace, tze property doec not pass until the goods
nave beer delivered o the dbuyer or reacaecd the
place agreed upon.”

% Seetion 1740 of the Civil Code relztes %o the reservation
of right of possccsion or property for security purpozec.




From the presumptions raised by this Sectioﬁ of the Civii
Code, which were not overcome by the defendant, 1t zppears thdt*.
the defendant transports the proPérty of many other persons. besides
the twelve with whom he has mwitten contracts. Moreo#er, he
indirectly receives his compensation for transportingjéuéh salip-
nernts from such other persons. | | |

It further appears from the recoxd that the parties with
waon the defendant has_entéred Into written agreements make a
practlce of requesting thece third persons to ship by the'defendant.

In the case of In Re Firons (1928) 32 C.R.C.48, 1t was said:

T eeeeeeealf the particular'service rendered hy the

carrlier 1s offered to 21l those members of the pub~

lic who can use thet particular service, the pudlic

is In fact served, and the business 1s affeected with

& public Interect though the actual nusber of nersons
served is limited.™ : ‘

This principle was 2lso adhered to in: Re LehiOh Val;gz
Iransit Companw, (Pa) P.U.R. 1928 A; 606 Producers Trapsnortat’on
Compery ws. Railroad Commission, 251 U.S. 228, 64 L.Bd. 239
Sanzer vg. Tukens, 24 Fed. (24) 226; State vs. Tashincton Tus

'

Comnmany, 250 Pac. 49.

In the case of the Unifed Stotes vs. Brooklyn Fastar
Zerminal , 249 U.5.296, 263 L.Ed. 613, the Court in nolding the
defendant who operated a belt line railroad, to %e a common
carrior, said:

™ The relation of agency may vroclude contractual

obligations to tae suippers, but it cannot change

the obligations of the carrier concerning the pay-

sical operations of the railroad.m

Now in the case a% hand, it appears that the defendant,
E.E.Robinson, it transporting property vetween fixed termini or

over regular routes for many shippers otiaer then the twelve

persors with whom he has written contracts. It further appears




that tne defondant holds himself out as being willing to transe
port property for all who deal with the twelve versons with whom
ne has contracts and who will pay the freight to him through those
persons rather than to him directly.

Thus, the defendant iz holding himself out as willing to
serve and i serving indiseriminately a sudstantial class of the
public, The twelve parties with wh&m defendant has written con-
Tracts would appear to be nothing more than mere agents for the
defendant for the purpose of obtaining dusiness and making collec~
tions.

In thls connection, consideration should be given to the case
of Resuiated Carxiers, Ine., vs. Curtice, Case No. 3419, Declsion
No.27227. In that case the defendant was likewise charged with
1llegsl operations 25 2 transportation company wnder Chapter 213,

vatutes of 19217, between Watsonville and Castroville on thefbne
hand, and San Francisco on the other hand. Defendant transported
the procucts of sixty orlmore growers. All of these movements  |
were mace, aowever, on a contract with Levy-Zenter Company in
San Francisco. The record indicated that there was no knbw;gdge
on The part of Curtice that freight allowances were made to tnat
company by the Individual growers. The complaint was dismissed.
The Commissioner sald, however,

"alle I reach this conclusion, I resognize in the

case come of <the clements of the disgulised common carrier

operations, and the operations conducted »y the defendans

are perlously near the line Justifying an order to cease

and deslist.” o ~

tant case, the defendant’s coniracts.are with

twelve persons ratier than Just with ome a:s in the Curtice cace.

Fere, consequently, %ae evidexice of disguised comxon carrier .

operation is much stronger. In this case, the alleged eontract

-
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shippers mulke 2 practice of soliciting from the persons to whom
they sell and from whom they buy cémmodities, ﬁo chin by the defen~
dant, although the title to such commodities 1s In the thirdlpersons
rather than in the alleged contract shinners at the time of the |
shipments. These factors nlace the instont defendant's operations
on the other side of that line of demarcation between the aighway
common carrier and the algnway contract or vrivate carrier waich

s referred %o in the Curtice Case.

The zbove conclusion is strongly supported by tae nature of
the comtracts entered Iinto between the defendant and the tﬁelve‘
shippers. These contracts deseribed above are iIn no way effec-~
tively binding upon the shippers. In facet, they are nothing anore
than mere rate quotations. Defendant testified that he wouid enter

t0 such contracts with uny responsidle person with‘whose‘credit

ne wos satizfied and vwhom he thought would provide him with a suff-

fclently large amount of business. Thils, together with the defen-

dant's admitted willingness to transport truck load lots of

commodities over the route and between the points in question, for

v
|

snyone who will poey hix his usual compensation therefor, mekes it .
impossible to escape the conclusion that the defendant's operations
between Los Lngeles and the metropolitan area adjacent thereto
on the one hand, and San Diego on the other hand and over the
tervening route, are the operations of a Highway‘Common Carrier

25 Gefined in Section 2 3/4 of the Public Utilities Aect.

L cease and desist order should Lssue.

An order of this Commission Zinding an operation To be
wnlawtal and directing that 1t e discontinued is in its effect

not wnlike an injunction issucd by o comwrt. A violation of such




order comstitutes a contempt of the Commission. The Californis
Constitution and the Public Utilitles Act vest the Commission
with power and authority to punish for contempt in the sazme manner

and %0 the same extent as courts of record. In the event a party

is adjudged guilty of contempt, a2 fime may be Imposed in the amount
£

of $500.00, or ae may be imprisomed for five (5) days, or both.
C.C.P. Sec. 1218; Motor Freisht Terminal Co.. va. Bray, 37 C.B.C
224; re Bell and Faves 37 C.R.C.407; Rige vs. Betts 38 C.R.C30;
re Vietor on Habeas Cornus 220 Cal. 729.

£ should alco be noted that under Sectlons 76 and 77 of
the Public Ttilitles Aét, a person wao violates an order of the
Commission is guilty of 2 miscdemeanor and Zs punishable by 2 fine
not exceeding $1,000.00 or by imprisomment in the county Jail not
exceeding one year, oOr by bota such fine and imprisonmenm; Like~
wise under Section 79 of the Public TUtilitles Aet, a shipper or
otrer person who aids and abets in the violation of an order of
the Commission is guilty of 2 misdemeanor and is punishable in the

same monmer.
QRDER

Complaint herein having béen duly heard, the mattor being
ready for decision, and the Commission now being adviséd in the
premises, _

IT IS EEREBY FOUND tast E.H.RCBINSON, an Individuzl doing
business uwnder the fictitious naze and style of +the APROW TRANSFER
iz, and during the times mentioned in the complalint was, ¢peratiﬁg
2s & higmway ‘common carrier as Cefined in Scetion 2 3/4 of the
Public Utilities Act, which succeeds Section 1 (e) Chépte; 213,

Statutes of 1917, as zmended, with common carrier status between

-] 0=




fixed ternini or over regular routes, over public highwa s between
Los Aingeles and the metropolitan arez, adiacent thereto, on tae one
hand, and San Diego on the ouue* nand, without having Lirst obtained
from this Commission, a certificate of public convenience ahd'
necessity or without a prilor rignht authorizing such operation.

Based upon the opinion and findings herein,

IT IS HEREEY ORDERED that the following designated highwey
common carrier, to-wit: £.E.R0BINSON doing business under the fic-
titious name and style of ARROW IRANSFER, cease and desist, directly
and Indirectly, or by'any subterfuge or device from operating as a
nighway common carrier between any or all of the following points,
or any two or more of the sald points, to-wit: Los Angeles and the
metropolitan area adjacent thereto, on the one hand, and San Diego
on the other hand, unless and until he hos first obtained frém thié
Commission a certificate of public convenience and necessity autior-
izing sucn operations. | |

The Seceretary of the Commission is directed to cause pérsonal
sexrvice of a cextified copy'of thls deéision to be made upon said
defendant E.H.ROEINSON, and to caﬁée‘certified coples thereof to

be mailed to tke Dictrict Attormeys of Los Angeles, Orange and

San Diego Countles and the Board of Public Ttilities and Transporta-

tior. of the City of Los Angeles, and to the Departmert of Motor
Vehilceles, California Highway Patrol, at Sacraxento.
The effective date of this order shall be twenty (20) days

after the date of service thereof upon defendant.

ated 2t San Franecisco, Californiz, thi_, 4% day of. &l_?
Jé’/é/

1236.




