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Decicion No. <288 BN

BEFORE TEE RAILROAD COMMISSION OF TEE STATE OF CALTFORNTA

PETALUMA-FT. BRAGG MOTOR TRUCK I.II\;:.,
JACX REID, Owmer, ,

' ﬂ:Complainant,
vs.

Fl. BRAGG COO“""’?.\TI'VE MERC SNIILE
COJ'D.‘LY end I. J. 1 EINDOQ.&.,

Case No. 4094

~ Defendants.

ADTEARANCES

L. G. Eitcheock, for Compla;nant-
Carl R. Schulz, for Defendants;

~John E. JcCurdy, foxr Poultry Produceru ot Central Caliro"n;a. .
BY‘QEE COMMISSION:
OPTNION

The comblainant is a highway common carr;or operating
between Petaluua and Ft. Pragg. His compl aint allege taat
defendants are unlanfully operating as hichway common carr;er*
wﬂthout certificates of public convenionce and ‘neces ¢ty or other
operative right. Derendant M. Sregg Co-operatlve.ﬁercanzile
Company, it is a**eged, is s0 onerating between It. Bragg and
Petaluma, and defendent I. JZ_Mendosa Ls alleged to be =0 operatin@
betweon Mendoclino City'ahd Poteluma. The answer'cf“the defondants
a&niis they'posserﬂ 2o cervificates of public convenience and
necessity, denies tae other'materia; allﬁgétions of the complaint,

. \ ‘
end alleges that thelr operatiozs are those of aighwey contract




caxriers, comducted under permits f:om the Ralilroad Commiszzion. -

 Public heering wes beld at Peteluma before Exeminer Elder.

‘,Defendazit_ BEv. Zragg Co-operative Mérc’an‘t‘iie‘, Comp’v'eny'
is a corpéra‘aion, and vfill, for. conveni'ence be referre‘dv o
herelnafter avl."the coréorati.on.f‘ It is ad.mttedly in the tran.,—
portavion buuinew, haul.mg eggs from Ft. Bra@,@, to Pe'tallma, enc
returning reed, cb.icken.,, and empty sacks. 'I‘he eggv a.re nroduced
in the vicinity of Tt Bragg ‘oy anproxim.ately 63 members of the
Poultry Producers of Centml Cal.z.romie., hereinaf’cer, for ¢on-
venience, r@rerred to as ™the ’""oc.».ation. These egs.,
constitute all the eggs .-.-,nipjped out of Ft. Brags. The back ha.ui
consists of property of the Assoclation, being tfanqur“aed. to the
M*ociation at Tt . Bragg.

Delend&-v Mendose performs similar transportetion
between Mem‘.locino Civy and Petalume, hauling to fetalxma esss
produced \"\;y'.‘e\ssocia"cion menbers in the vicinivy of Eéndocino City,
and returnizig feed and supplies for sale to members at Mendocino |
Civy. Ebcc'ept for thae transportation of property for‘the
defendants’ ov'n u..e, thls comstitutes virtually all the hauling

either derendant has performed between the points complained. of.

The operetion wac commenced by the corporation in
November, 1935, exd by Mendose in October, 1935, after written

nawling contracts dbetween the Ascoclation and each defendant hed

beezi entered into.’l A1l of the trafflic thus hgndled. by

The contrect wiith the cornoration, described therein e.s ntae
cexrrier,™ prondes thet the carrier shell "transport from Fi.
Bragg district o Petaluma eggs and pouliry as received
there, and transpért from Petaluma to I, Bragg dis‘arﬂ.ct




defendaxtzs was previously transported by complainant and constituted
about 90% of the total volume of hic business. TIts diversion o

defendants has cewsed complainazt great loss.

Although the charges for the tramsportetion of the eggs
ere paid to defendants by the Association, their burden wltimetely
rests upon the producers, as they receive from the Assoelation,
for eges transported by defendants, a_gg;ce less‘thén thaz recolived
on eggs delivered to the Association at Petaluma by 3u$t,the5{

N wm—"' ./
amounzﬂor“thewzraggnggg}ion cggrges. The producers are free to

perform the hauling themselves or to meke thelir own‘érrangements

 with other carriers.

Complainant’'s principal contention is that as the charges
for the transportation'are thus borne by the producers, defendants'

transportation sexrvice is actually being performed for the

producers and ;ot7ror the Assoclation; that the tranzportation,.

(Contimued from Page 2)

such feed and merchandise as-the Assocletion may desire to
saip by truck.”™ Rates are specified and provisions for
indexnification of the shipper set forth. The term 435 30
days from date and thereafter until ceancelled, on 10 days’
notice. On February 8, 1936, another contract was substi-
tuted, providing that "Carrier shall transport to .
Association et Petaluma, California, all eggs, pouliry and
enpty socks received by Carrier inm the Ft. Bragg districl es
egent for Association, except that Assocliation may, DY
special imstructions to Caxrler, reguire such shipments of
eggs, poultry, and empty sacks to be made by rallroad."”
The Association agrees to tave transported by Cerrler, .and
Carrier agrees t0 transpOrt from FPeteluna to Ft.! Eregs
district by truck, all the grain feed, poultry suppllies, and
empty coops that the Assoclation may ship to Ft. Bragg by
truck. Contracts with defendant Mondosa were ldenticel
excevy as to mames,. dates, and points. Under the peculiar
. facts of this case, the form of the contracts is not of con-
trolling Ixportance. : ’ .




there¢ore, 12 0ot subject to control througa the associat;on'~
contracts with aerendanz but vy the Aswoc;au;on'swuambersi_ and
that In thus serving the members, the defendanté are uﬁlawfully '
serving the public or a class of tho public. Great relience is
placed upon In re EZiroms, Decision No. 19976 iz Caso No. 2524,

dated July 2, 1928, 32 C. .R.C. 48. Defendants inzist, howeve

that the nronerty tranuported is the property of the Assoc;ation,f
that all or tne nling is thus within tae terns of defendants’
respective contracts witk the asgociation, andvthat defendantﬂ\“
services are being rendered to the Association alone, . to uhe
exclu Zom of all others, and as brlvute or contract carrier for

the Association. ' AR o . .

uoﬁution of the controversy dopondu unon wnethc‘ the
transportation is being performed Lfor the producer,,o;'for tho
aszociavion. This, In turn, depends upon whether tit;e to the‘
property during transportation reposes La the prodﬁcers,'the_
sollexs, §r in the‘Association, the purchaser. . As the Eirons case
indicates, it is often significant in this connec tion which party,
the1consignor or consignec, the seller or the purchage:,,pays the
cransportation charges. That fact, hchver,'is'importanx,'not.as
of itself controlling bdut becaﬁsé‘the party who paysvthe £réight'
i1s presumptively the owmer of the goods, with conb rol and dominion
over the‘tranéportation. This presumption, however, is not
conélusive. The varties may provide by contract fox the-paymenz
of the freight end the ﬁassing of title quite indgpendéntly,wthe‘

freight cherges Zun such case merely constituting a fécforjin tie

selling price. Ain exemination of the contracts‘and-relationship

between tae partlies shows thls to be the situation here.




The .°°oc;ation L= a non-profit, sgricultural. corporap
tion, witk out capival °tock, organ¢zed for the nurbo-e o
cncouraging and roote*ing the dusiness of produc;ng and marketing -
egRs and poultry coéoperaﬁively, and fbr other pertinént ﬁurposes.
Its membership iz open, upon payment of a Ten Dollar membership
fee, to all engeged in the production of eggs or poultry whO'sicﬁ
Lssoclation standard Produce Sale JAgrecment to "z ell and doliver“
their eggs to the Association;z The Ausoc;atgon maintains
several packing plants inm different parts of the State, the one
nere involved being at Petaluns. It olso mainteins, through

ggents, seversl "receiving stations™ at more outlying‘points where,

under the yractice Ln thic locality, the J“’OCi&t&Oﬂ tase- delivery

of eggs under tie sales contracts, i the producers 40 not‘choooe

¥

to make delivery at Petaluna.

This agreement provides in part:

"l. The Association agrees to purchase and the Producer
agrees 4o sell and deliver to thoe Assocliation, z2ll eggs
produced or ecquired dy or for him Iin California for rifteen
(15) years from date heroof, that he intends t0 sell or
market in any event, Lfor the price to be secured by the
Ascociation, as hercinafter mentioned. * *

"2. The Assoclation agrees ©0 resell sald eggs, tggetner
with similex eges from other Producer,, when and as it zhell
determine, at »rices whick, in the Assocliation's Judgment,
ere the best obtainabdle under market conditions, and to pay
over the amounts recelved therody asz payment in full to the
producers nexed in contracts generally similar to this .
contract, according to the quantities of eggs delivered by
the respective Zroducers, sfter deducting therefrom all
costs of receivizg, kandling, distriduting and marketing -
all as determized in the discretion of the Association -
end a sufficlient amount o provide for the maintenznce of
cozmercial reserves, depr eciation (intere,t end the l;ke)**

"7. b. The Zroducer efp*essly agrees taat all egg,
delivered hereunder shall be in good marketable and merchant-~
eble comdition, and shall be dellivered to the Association a-,
waen, and where it shall d;*oct.- .

5.




3oth defendants have.contracts with the Associatioﬁ to
act as its agents in maintainin@ such recéi?in@ stazions.‘ Those
contracts have been in effect since March 13, 1930.3 Then egge
are delivered by the mexbers o the receivﬁng station, the
mambers‘are given a receipt for the eggs in the ngme of the
Association, showlng the mumber of eggs received ané ‘the mumber
of dozens in the cases.. The receiving.agent makes out & mani-
Test of cases so"receivéd, waich «.is-sent, witﬁ dupl;cété copiés
of the receipts, along with the eggs to the packiﬁg-plgnt at
Petaluma, where the ezgs are éraded.berorévbeiﬁg:sold'byrthe

Association.

The members 4o not deel or have aay comtact with the
cexxier, as suck, at an# point in the-traﬁsacﬁion, either'directly(_‘

or indirectly.

Risk of loss Tests upon the Association from the time

The Associetion and the Poultry Producers Packing & Were-
housing Assoclation, Inc. cre the other contracting parties
in each contract. It .is provided that - "l. The
Assoclatioz and corporation, respectively, .sppoint the
Agent as tihelr reopresentetive for the purpose of selling
such poultry Leeds and supplies as may be delivered to the
4gent by the Association or the Corporation, and for the
purnose of receiving, handling or buying eggs or poultry

on behalf of tkhe Association or Corporation™ .....(such
selling or buying vo be done under terms and conditions
Tixed by *the Association or Corporation). "2. The Agent
egrees t0 maintein at bis own expense a feed.liztridvuting
end egg recelvizg station at Ft. Eragg, California, ......
(or Mendoeino City) to serve adeguately the needs of the
customers of the Association end Corporationm. *** A1l
poultry feed md supplies of any kind delivered to tie Lgent
are to remain the property of the Association or Corporstion
until sold, and the Agent agrees to be responsible for loss
or theft of any of the property. "e see... And the

Lgent further zgrees to recelive egge Lfrom the nmembers, to
take proper care of the eggs received, and to deliver zuch
egas %o the Assoclation's carrier when he calls for the
seme," L£or whick the Agent 1s to be compencated at the rate
of 3 cents for each case of eggs 50 received and hendled.

6.




the eggs are reccived at the agencies. If lost or domeged en route, -
the »roducer is nevertholess reid for the‘eggs‘by the Assoclation at

a price oaued upon tae average grade of oggs nreviously s0lé by the

broducer .

We must conclude from this evidence that title +o the
6E8s Dasses to tho Assoclietion when they are delivered o the Tecelv-
ing stationzs and receipted for by the Association, through'dérendénts
as its agents. TFrom that momenv, risk of loss and all the'incidents
of ownershlp, inciuding control over the vransportation, rest with

the Assoclation. A&s between the Assoclation and the producers, the

cost of the transportation is merely an element'enteriﬂg‘into‘the com~

putation of the price t0 be paid for the eggs in,accordance~with‘£he

ales ontract.

The genuineness of defendmts’ position, as agents of the
Association, is_beyond guestlion, particularly eas they rulfiiléd the
#amg funetions, in ke same way, when complainant porformed the héul—

nothing to prevent defendants dealing with the

L4

assoclation as carriers as well.

It Is &lso clear that the Association is the owner of the
200ds brought from Petaluma on the back-haul. Tt rollows, thererore,
that defendants’ trezsportation services are yeorformed for the
Association, witn.whica uhey have contracted ror the heuling and in
which Title to the propexty transported rests. The case 1s thus o

be disvinguished from In re Hiroms, supra. There 4is no evidence

that eilher defendant has sorved or offered 4o zerve the public as &

comuon carrier, and tke complaint must de dismissed.

QR D ER |
The above cqmpla;nt having been duly heard omd uubmitted

Tor dec;uion, ané the vomm¢ssion now be;ng fully edvized

7.




in tho premises:

IT IS ZERERY ORDERED that tha complaint herein be ¥

and the °ame iz hereby d..l.sm.LSued

Dated at San Francisco, Celirernie, this ‘/é"Z
(e, 1556, | -
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Comissioner




