Decision No. 285217
BEFORE THE RATLROAD COMMISSION. OF TEE STATE OF CALIFORNTA

In the Matter of the Appli.cation of }
H. P. LAURITZEN, G. B. LAURITZEN

and N. P. BUSE, a copertunership doing )
business under the peme and stylie of )
RICEMOND NAVIGATION AND INPROVEMENT )
COMPANY, for an oxder confirming and ) Application No. 19627.
defining operative rights, or in the )

alternative for authority %o operate )

motor trucks as & common carrier of ;
yroperty, for hire, between San Pabdlo,
Ricmmond, EL Cerrito, Aldany, Barl:eley,;
Oakland exnd: Alemede. , ;

Gwyn H. Beker I’or Applicent.

Fitzgereld, Ab‘bott & Bearisley, by Crellin Fitzgeorald,
for Merchants Express Corporation, Protestants :

~Burton Mason and E. W. Hobdbs for Somthern Pacific Compeny
and Pacific Motor Transport Company, Protestants;

Robert Bremuan and W. F. Brooks for The. Atchison, Topeks
and Santa Fe Railway, Protestant.

BY THE COMMISSION:

OPINION oN

By our Declsion No. 27970, de.ted May 20, 1935, in the
above entitled matter, claim of applicant of a prescrip qive right.
to transport property by truck as a highway common carriexr betweon
Richmond and other points morth of the .Alameda County. lino, on one
hand, and Oaklend and other FOiﬂta south of the A.'Lameda County line,
on the other hend, was denied. Applicant on .sze 17 1935 £iled

1ts petition for rehearing on .the Tollowling grounds;f




(1) That the record, "when properly comstrued
in its entirety,™ establishes proof of such
right.

(2) That newly discovered evidence, corroborate
ing that already produced, will conclusively

esteblish the fact of such prior operation,
constituting the right claimed.

| Pu'b;.ic rehearings were conducted by Examiner%l}.iliams

et San Frencisco end the matter wes dﬂy-su‘bmitted_ without. Ilvriers.
Az ©o the £irst point urged epplicant made no. showing

other than reference to the record in the originel hearing.
Counsel for epplicent elleges that Captain H..P. Leuritzen "beceme
confused” in fixing the frequency of trips prior to May I,. 1917,
between Richmond end Oaklend.. Examinetion of hls testimony in
the origirnal proceeding falls to sustain t);is allegation. TFor
example applicent in reply to questioning as to whether he had,
prior to May 1, 1917, bauled freight™....from those points to
Oaklanéd, or frox oélcla.nd to those points, ...". Captein Lauritzen
Teplicd, in substance, that he had not hauvled to Osklend, that
. Prior to that date nothing was moving in that direction;. thet
Oaklend wes a residential tevm"and"is. yet.‘ And further in reply
to :t‘u.rther questioning, Captai:; Lauvritzen stated that. he was not
opereting any trucks on schedule e!so:tﬁ May 1, '191'7, -thgt ‘hls
operation into Oaklend was for the sporadic movement once or twice
or .three timos a month of any freight which mightnbey offered.
{Trenseript Pages 1S and 46). Under cross-examination during thef
orﬁ.sinal hearing the witness, Captain E. P. Lauritzen, when asked
12 ke operated between Richmond and Oskland before Mey 1, 1917,

answered "Yes." (Transcript Page 64). This answerhrofors +o

~ previous replies 6: the M.tn_.ess that the only sém-éé: glven from




Oaklerd to Richmond was in response to telephone requests from
Oaklapld. The foregolng statements were part of the basis of the
negative declslion In Declsion No. 27970. Other bases wore the
absence of documentary evidence, such as recordfé,\ otc., and the
fact that epplicant had never £iled tariffs or soughtto comply
with the law. '

' Captain Lauritzen was not recalled onm rehearing and .
‘his testimony 1n the original proceeding must de regarded &s
fixed. | )

Applicent, however, did produce George B. Lauritzen,

c;opar'tner ot nis tather Capte,in Laurivzen, and M:js. Merguwerito .
éush., daughtor of Captainy Lauritzen, both of whon we:re. ez_npl’oyed
~ 1n the dusiness defore .May 1, 1917, a= wltnesses. Mr. Laﬁﬁt‘z,en.
tests.ﬁéa thet 2is fether, himself, and N. P. Bush, formed a
partnershlp in 191X. and have conducted dbusinoss 'since that tine
under the fictitious meme "Richmond Navigation an¢. Improvement
Compeny.™ Before May 1, 1917 the partnership had acquired two
trucks, one a dwnp érﬁcl:. In 2927 a third was acquired. Wit~
ness testlfied he drove the trucks alternately with Bush and
Tohn Segesmen end that §::-operty was trensported between Oakloend
and Ric’:.mqndh:vtom- days each week. He named nineteen sh.ipp_ers
ard receivers of frolzht at Richmond and’ Oak;and and cémmodities |
trensported; such service was afforded: "51131: as o'_:ten as vahippers :
wanted us." No terminel wes matntained in Qakland.ard orders |
were taken by the truck driver. The perfod of such oper:;tibm—:
was fixed "before May 1, 1917 and thereafter."” No document =up-
porting this testimony was presented, witness oxplaining thet

records prior to 1927 hed boer destroyed; no recoﬁ;ds of shippers,

meny of whom are still in business, were produced. | The testimony

did not fix dates for any novement rocited by witness.

De




Mrs. Bush testiffied that she was an office employee and
‘the bookkeeper from 1916 to 1920 end that she gave directions to
the truck drivers who, she seid, were. herdrother, Bush and |
Segosman. She also made out the b.‘L:L:L... Toxr "ar...nsportation. She
rexembered the customers ne.med by her brother and several
additional. | '

She further testified that she had a 1ist of rates to
be charged and from this she made out the bills. She could not
recall the rates or commodities listed. She was sure ﬁhat four
trips between Richmond and Oakland wero made each week.

With such conflict in the testimony afrirmative £1pd—
ing as sought, free from uncertainty, cannot be made. That

some service was performed between the main boints and to some

1ntemodie.te points seems unquestionadle but" it= charactez- appea.r.,

to have beenm casusl and infrequent. The applicant is not 1n the
position of ome ignorant of the lew as was shown in Decision
No. 27970 by the Tiling of Applicetion No. 10780 whereln a
certificated route was sovght, odtained a_na later relinquished.
| An order denyihg the petition for rehearing 'M.ll be
entered.

'I'he above entitlod mattor having been submitted after
hearing upon petition for rehearing as to the Iinding in Decision
No. 27970 as to alleged prescriptive right claimed between Richmona
a.nd Oexland, and the Comission beling rully advised iz the p:-emiuos

IT IS EEREBY ORDERED that said petition be and the seme




hereby iz denled and that sald Decislon No. 27970 herein be,
and the same heredby is, afflirmed. |

For all other purpoées the effective date of this
order shall be twenty (20} days Zrom the date hereof.

Dated at Sen Fremelsco, California, this 77 %

day 0%‘, 1936 |

Comulssioners. -, -




