Decision NNo. 29 08 1 ,
BEFORE THE RATLROAD COMMISSION OF TER STATZ OF CALIFORVIA.

Iz the lMatter of the Investigation of )
the rates, charges, classifications, )
rules, regulations, contracts, and )
practices, or any thereof, of PAUL ) Case No. 4113.
INTREMONT and W. E. PITZZER, ;
)
)

Respondents,

Albert Z. Sheets, for Respondents.

C. C. Carleton and Frank B. Durkee, ror Department
of Public Works of the State of Californie,
Iatervener on bYehalf of Respondents.

2. M. Berol, for Truck Qwmers Association of
California, Intervener.

J. C. Bowlen, for Dump Truck Association, Intervener.

WEITSELL, COMMISSIONER:

°oPINIOX

This‘investigatibn was instituted on the Commission's ovm,
motion Inte the rates, charges, classifications, rules, reguidtions,
contracts, and practices of Paul Entremont and.w. E. Pitzgf;‘each of
whcm‘holds e permit as & éadial highwey common carrier,~r6r the pur-
pdse-or determining whether or not either of said :espohdents has.
violated Any of the provisions of Decision No. 28274 in césé 4076,
preseribing minimnm'iates, pursusnt to the Eighway Carriers’ Act
(Chap. 223, Statutes of 1935), for the transportetion of 3@&&, rock,:
gravel, excavatéd'mdterial, and rosd building materisl. Public hear-
fng was held at Sacramento on ¥arch 19, 1936, at which time both

respondents appeared and Weré_represented by counsel. The Department.

of Public Works of the State of Californis, formelly requested and. '
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was granted leave to intervene on behalf of respondents, and other
appearances were made at the nearing as above indicated. _

Tae evidence shows that on or about the 1lth dey of Fehruary,
1936, a contract was ente:ed into-between respondent Entremont and the
Division o2 Eighweys of the Depertment of Pudlic Wbrks by which
Tes Pondent Entremozt agreed "to furniskh the servide or rental®™ of
Ykree trucks with ”dump truck™ bodles o 3% cudic yards capacity;

™o be used for hewling gravel, slide materiel, etc., and for other
mi cellaneous hauling Jobs as required anywhere ;n-District I,” foxr
500 hours each, at $2.50 peé kour, the trucks to be operated by
employees of Emtremont and at his expense. The minimum raté astode
lished by Decision No. 28274 for the transportation of such commodities
in dump trucks of 3% cubic yards cepacity in Nbrthern Californie (in
which pert of the State sald District T is 100ated), end in effect
during the period here involved, was $~.59 per hour, being the sum of
$1.91 plus 68 cents, the general preveiling rate ver hour for driver's
wages for work of & similai character in that locality.

Pursuant To that sgreement, respondent Intremont supplied
three such trucks operated dy his employees, which performed haﬁling
of the nature described, comencing ou February l7+%h, 1936, and con~
tinuing up to end including the day of the hearing.

Two of the trucks belonged to respondent Entremont end bore
Reilroad Commission 1icense plates issued to him. The third t"uck was
operated dy respondent Pitzer and bore Railroad Commis sion plateu
issued to him pursuent to the declaration in his app’ication for e’
permit that he was the owner of it. Both Tespondents testiried however,

that after tae £11ing of Pitzex's application Entremont had. accuired

owzership of this truck and thatuP;tze: opereted 1t in performing the
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hauling in guestion aé Entremont's employee. The evidence as té.the.
Telationship between EZntremont and Pitzer is far from ¢lear dut we
are unable to find that they are not employer and employee, respective~
1y, as they ¢leim. The remainder of this opinion, therefore, will be
concerned oaly with respondent Entremont. However, appiication‘shoqld
be made by doth respondeats to the Commission for re-registfation of
Pitzer's truck in the name of Entremont, and for the Issuance of the
license plates to the latter.

The service was performed over a section of the State
highway beitween the Sonomas-Mendocino County line and the town of
Hopland, eleven miles to the noTth. The movement consisted or;zhe
transportation of gravel, used to fill and surface portions of the
finished roadway of the stete highway knowa as "U.S. 101" which had
slipped out or "failed," from'nearby Stocks to the pdint of use on the
highway; and the transportatibn of materianl which hed slid.on'to‘tﬁe
road from the bdanks abéve, or which had been excevated rrom”the
roadway surface or danks, from the slide or point of excavation to
a place for disposal of the materiasl. The %trucks were loaded by power
shovel or other maczinery and unloadedbnechanicaliy tilting the bodies
énd dunping the contents. Some of the gravel was hauled frem pits
-ocated at varying distances, not exceeding 700 feet, from: the
hizhway; dut a part of every movement occurred over the trave¢ﬂd .
poftion'o: the publie hignway open at The time to public~:ravpl,.and‘
not within ghe limi 3 o any ;nco*porated c¢ity. Tke hauls veried inm
length from 11 miles to0 a few hundred feet. |

The three trucks together engeged in this hauling a uotal
of 251 hours between the 17th and 29th deys of Fedbruary, 1936, in=-

clusive. For the service the evidence shows Entremont was peid by

and received from the Department of Public Works the sum of $624.36,




dbelng compensation at the rate of £2.50 per hour less one-kelf of one

per cent diqcount for cash payment.
Respondent end intervener Department of Publie Works contend

thet the operations described 30 mot constitute the transportation

oL propefty for compensation or hire over eny pudiic highwoy by
motor vehiclos within the meaning of the Highwey Carrs.ers_' Act,' and,
consecuerntly, that umo violation of that act or br Dééisioz; No.
20274 was commitied. Specifically, they contend: that th& tremuaction
is controlled, not dy the‘Eighway- Carxiers' Act, but by Sections 136

end 136.5 of the Stroets and Highways Code (Chepter 514, Stetutos
| of 1935); that the Highway Ca.‘z-riers.' Act doos not, in .a.ny"event', epyly
to haul.’n'.ng perrormeé for the State;'aﬁd',»lastly, thet as the trucks
were coxtribduting to the maintenance of tho: public highways, they
were not being operated over-the public hie.hvra:;'S"within""‘tﬁe nesning

of the Eighwey Carriers' Act. None of these contentions appeer to
be well founded. . ' |

IV is elaborately argued that the tramsaction is a leesing
or renting'ot trucks witkin the meanihs of Soctions 136 end 136.5
. O the Streets and Highweys Code, reqﬁir&n@;'competitivo"bidding
. for theh"leasing orh rentlng ‘of tools or *oquipment"-ror “State highway.
pu:posee" by the Depa:"ment of Public Works. These ‘sectidns, it is
c.'!.a:.ned., are in some mennex inconsﬁ.stent and in conﬂict with the
Sighwey Cexriers! Act, and being enacted -1ater, though-- at the same
se...sion, mst be regardod as o "legﬁ.sl&tive interpretation" o* a

"paxrtlel repeel™ of the Eighway Caxrriers’ Act.

-

But there is'no inconsistency whatever hetweeon the two




(1)

enactments. Sections 136 and 136.5 govern the Department of
Public Works in the leasing or renting of tools of equipment. The
Highway Carriers' Act regulates the use of the public highways fox

the transportation of property by motor vericle rfor compensation or

hire as = dusiness. The leasing of motor vehicles is something quite

(1) -
For purpose of contrast, Sections 136 and 1%6.5 of the Streets

and Eighweys Code, and Sections 1 (f) and 2 of the Eighway
Cerrliers' Act are given here.

Sectlons 136 and 136.5 of the Streets and Highways Cole ré&d
as follows: '

"136. The department (of Public Works) may enter'inéo
contracts for the leasing or renting of tools or eguipment
for State Highway nurposes.

136.5. The contracts referrel to in sections 135 and
136 are not subfect to the provisions of the State Contract
Act. Whenever the totel consideration of such a contract
exceeds five hundred dollars, it shall de eswarded to the
lowest, responsidle vidder, after competitive vidding on
such reasonable notice as the department may prescribde.
Posting of notice for five days in a pudblic place in the
district office of the Division of Eighways witkin which
the work is vo be done, or the equipment used, is sufflicient.”

Sections 1 (f) and 2 of the Highway Carriers’ Act provide:

™ (2). The term 'highway carrier’ when used in- thiz
act means every corporation or person, thelr lessees,
trustees, recelivers or trustees appointeld by any court what-
soever engaged in transportation of property Ior compensa~
tion or hire as & dbusiness over eany pudblic highway in this
State by means of a motor vehicle or motor vehicles.
However, it does not include carriers operating exclusively
within the limits of a single incorporated ¢ity or city and
county, nor does it include persons rendering casual trans-
portation services as axn accommodation, and not Iin the usual
or ordinary course of husiness of suck person, nor does it
include persons haullng thelr own products.

Se¢. 2. No highway carrier other then a higkway common
carrier shall engage in the bdusiness of the transportation
of property for compensation by motor vehlcle over any
public highway in thiz State, except in asccordance with the
provisions 0 this act, which the Legislature hereby
declares %0 be enacted under the power of the Stete to
regulate the use of public highways.” .
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distinct(g?d apaxrt from the traasportation of property dy motoxr

vehicle. A transacvion may be one or the other kind of undertaking
but not both. It may be subject either to the Streets and Highways

Code provisions or to the Hishway Cerriers' Act, but not to both. Thef

acts, therefore, do not conflict.

The service agreemen® here in question is a contract rbr
the transportation of uroperty ?y)motor vebicle, and not a renting or
)

leasing of tools or equipment. Pursuent to its terms, the trucks

(2)
The distinction is clearly recognized by authorities holding that
enactments regulazing tiae transportation of property by motor
vehicle do not affect persons engaged in the renting snd leasing of
motor vehicles (Roeske v. Lamd (N.M.) 41 P (24) 522; Burlington v.
Untexrkircher (Iowa] 68 N.W. 795; State v. Dabney (Ark) S S.W. ted)
304, and other cases). It is equally true, conversely, that regu-
lations relating to the lcasing of motor venicles 4o not affect
periogc engaged in transporting persors or property by motor
vehicle. , ,

Althoughrthc contract twice uses the word "rental,™ 1t also refers
to respondent Entremont as the "vendor." Obvioualy, neithe¢ term
is used in a literal sense. The contract urovides.

" % % the vendor hereby agrees to furnish the service o
rental es here¢narter set forth to the Department ot Publ;c
Works, Division ¢of Higbweys, and agrees to recelive and
accept as full compensation therefor the prices named in
the following memorandum:

For the rental of three only three and one-half yard
dump trucks for S00 hours ecach ot $2.50 each per
bour, including operation.

The trucks are T0 be used n*;ncipally under power
shovels for hauling gravel, slide matorial, etc. and
for other miscellaneous heuling Jodbe as reouired
anywhere in Disur*cu L."

The contrect then sets forth spocirica lons wespecting: the type and
equipment of the trucks, and stipulates that the equipment is to be
opersted by the "vendor,”™ who is to furnish competent operators

all gavol;ne, oil, and ot exr oPc*ating supplies, and +to meke all
repairs necessary to keep the equipment in efficient ranning order;
that the "vendor” Is to replece the operators: at his own expense
if they 4o not prove satistactory, to cerry compcnuation irzurance
on the operators, to assume all responsidllity for repalirs 4o the
equipment, for demage o the equipment from-eany ceuse, and for
damage to other property or injury Vo persons caused by -tie opera-
tion of the trucks. Further, "It is expressly acreed thet all
persons engaged in this work are cecmployees of Vendor and that

none are employees of the Department of Public Works .of the Stete
of Californie.” The evidence shows that these provisions of the
contreact were rulr:lled
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were operated by employees of respondent and, through them, the trucks
and their contents WQro in his custody and possession and sudject to
his control throughout the perlormance of %he bauling. Directions
given the operators by the ro*eman ol the Division of Eighways were
only such as s carrior would noﬁmally Teceive from onoe for whon he

is trensporting property. Tte uransaction thus lacks that elemenz

of & transfer of use and possession of 1 opo ty to the(h%rer which
: : : &
is essentliel to the existence o =« leasing or hiring. . Aas the con-

tract Ls not one Zor the "leasing or reating of tools or eqp¢pment,
t 1 not governed by Sectionu 136 end '136.5 of the St“eetu end
Eiahway, Code.‘S)

In acuual fact, the contract 15 one for tke perfoxmance of
certaln services by res pondent namely, "heuling. gravel, ulxde
material, etc.‘and for other m;scellaneous Lauling JObu as reguired
enywhere in District I." Respondent himself conceived the nstuze
of tke transéction to'bé the trensportation of property,,as'appear:
Trox the Lfact thet he Included the revenue there:rbm’iﬁ\hisMreturn
to the State Boexd of Equalizetion filed pursuent to the Motor Vebicle
License Tax Act (Chapter 339, Statutes of 1933,,as:anen§§d‘by Chapte:

(4)

- Civil Code, Div. 3, 2%. 4, Tit. $;
ﬁoxmee Ve R4¢lroad Commission, 197 Cal. 627 at p. 631;
TeavLEY V. OLELE h6Xs CT. ADD., 63 S.W. (c’d), 709
Andorson cilaytod v. State (Tex. Cr. App.) 68 S.W. (?d) S44;
readaad v. Golfrin (Mess), 142 N.Z. 74.

The evidence shows +hat there is no roundation £or the fear
expressed by interverer that the existence of minimum rates will
stifle comnetition for service contracts. 0f the 16 biéds nmade

for the instant contract, only one, recpondent's, was below the
ninioum rete, and oxly one was just equal t0 the minimum rate.
The other 14 bids were =1l from 6 t0 25 ver cent higher than the
m;n_mnm roate.




780, Stetutes of 1935). That asct impozes a tax only upon the gross

receipts from operation of motor vehlcles upon public highway ix the

traasportation of persons or property for hire or compensation; no

tex 45 imposed upon revenue Ifrom the rental of motor vehicles. The
record in general, the possession by respondent of a pormit as &
hd.shvkay car>ier, -and evidence of respondent's performence of other
heouding, 21l combdine to indicate thet the téa.n:—:po:‘tation | of property
here in queétion was performed in the courze of respondent's
- business. i

The'operation thus bolng the transportation of prb;perty
Lor campenée.tion by motor vehigie over the public highways as a
dusiness, it eppeers to fell squerely within the provisions of the
Ei.ghway Carriers® Act end o be subject to the provisions of :Decisibn
Yo. 28274 unless; as rospondent end intervener contend, the s:.;.tuation
is altered by reason of the fact that the haulﬂ.ng'was performed for
the State. They urge that it Lis the policy of thisSte.té- as’ eﬂ’.d.enced
bj Sections i'?,(a) 4 and 17.5 of the Public Utilitlies “Agt, andl Section
2171 of the Cif:'ii Code, %o exempt trénsportation for the S‘caté"'rrozg |
regulation, 6:-:vto fevor preferences in rates to the State free :trozi
any conbtrol by this Commission, end thel the Eighwayfa::iers? Act
should accordingly be comstrued as imapplicadle to haulips, portormed
for the State. Othorwise, they c.‘z.aim, ti‘zc act will Dde rendered" |
operativé ageinst the State cmﬁrw" t0 the principle -orr:si:a.tuto:y
corstruction :-mov’.mg"*&ho sovereizgn, whoen nbt oﬁherwiz_e expressly
mentioned, from the operation of its own statules. |

These- contentions exe untensdle. The State, a8 the owner
oL propert:} bolng: t;r,ql_nspomed;,‘ iz affected bfy'- the act a5 are all
shippers, but it is n&t -fhereby rendered subject 'go the act in tho




sense of the rule of 1n£erpreta‘cion roforred to.  The act doos not
undorteke to regulate shippers, but ozly highwey carriers in the use
of the public highways for profit. The effect on the shippers iz
only indirect. Nothing appearing on the face of the act or ﬁo 2
implied therefrom &Liscloses any intenmtion to eXempt from its provisions
ce::-ie:s hauling_ Tor the State. Its genersl purpose, as set feth iz
the preambdle, seens to coﬁtemplaté and require the sane dontrol of
Such carriers as of eny others. Insurence or other pﬁrotection for
the benolit of porsons injured thfoueh"‘che' operation: oL trucks is
just es essential while the trucks 'é.re serving the State as ény oﬁher
shipper.  Performence of tramsportation for the State is fully within
the‘language of Section 10, directing the epprovel or estadblishment
of rates for the transportation of propertylby 'highway-"carr.'zeré and
prohiditing the carriers from chearging o collecting 20y ‘ot.hei-‘ retes.
Roading that section in conmection with Section ll,(e) which permits
trensporbatﬁon' at less then minimum rates on authority granted by the
Commission, the intention is plain to roculrs the carriers to charge
the Stete no less than the minimum rates unless aﬁthérity'to- do 0
wader Section 1l is odbtained. i

The. enalogy of Section 17(a) 4 of the Public Ttilities Act
and 2171 of the Civil Code suppor'ts" \tﬁis conclusion rather then the
cortrary. The arguments of respondent ond Intervenex 'built arownd

these sectiéns axre based upor the misconceopiion that thelr effect is

to exeupt service for the State Ifromz regulation and %0 authorize any

) Section 11, in full, provides:

"7 . WIf any highwey carrier other then a common ce::rier desires
to perform any tramsportation or accessorieal scxvice et a lesser
rate then the minimum rates so established, the Rellroed Commission
shell, upon rindir.g that the proposed rate is reasoneble auvthorize
such *a.te.., less than the minimum retes established in accordance
with the provisions of section lo ~hereof."

-
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degree of preference to the State without power in the Comzission

to interfere. 3B2ut these provisions zmust be read invthe light ot
accompanying provisions whick »rohibit wnjust and unreasondble dis~
criminations. The cited sections are essentially declarations that
preferences to the classes of shippers aad travelers named therein

are not necessarily unjust or unreasonadle. They expreSsly rocognize
the common law right‘of comaon carriers o allow'prererences foxr which‘
there are reasonadle baées; but they do not extend that common law :
right so as to sanction wnjfust or unreasonadle prererences.' Xor do
they remové any of such preferences from the Jurisdictién of the Reil~
road Commission which, as iz all cases, has the power to order them

renoved t0 the extend they mey dbe Lfownd to be unjust or unroasonable.

United States v. Tennessee, 262 U.S. 318; 43 S. Ct. 583, 67 L. Ed.
(77 , :
999; Hillsboro v. Public Service Comm. (Ore), 192 Pac. 390).

{77
’ Sectlion 22 o. the Interytate Commerce Act (49 T.S.C.A. 22) pro~
vides, Iin pa:t, in language sinmilar to that used in Section 17 (a)
4 and 17.5 of the Pudllc TUtilities Act'

- "Nothing in ghis ¢hapter shall prevent the carrisge,
storage, or lauling of property free or at reducel rates
for the Unitved States, State, or municipal govermments, or
for charitadle purposeg, or to or from falrs and expositions
for exhidition therest, or the freec carriege of destitute
and homeless persons uransported by charitadble socleties,
and the necessary agents employed in such transportation,
or the issuance o2 mileage, excursion, or ccmmutauion passen-
ger tickets; .."

Tn TUnited States v. Tennessee'(supra) the Supreme Court sustained
an order of vhe Interstate Commerce Commission removing a preferen-
tial Intrastate rate on stone: and gravel when Tor use in bulléing
public h;ahway° and consigned o Tedersl, state, county and mun-
icipal authorities, on the ground that the preference constituted
en undue discr imination egainst other persons and traffic and
against interstete commerce. The court In affirming -the powc* of
the Commission to do this, said of section 22,

"...The object of the section was to setile, beyond doudt,
that the prefereatial trectment of certain classes of shippers
and sravelers, in the matters therein “ecited, is not necessar-
1ly proaidit ed. And in this respect its provisions are 1llus-
trative, mot exclusive. It limits, or defimes, %he requirement
of equality in treatment which 1s imposed Iin other sections of
the act. 3y so doing, it proserves the right of the carrier,
vhereto:ore enjoyed ol sranting, in ;ts discretion, preferentisl

10.




Through the proviso inm Sectlon 17 (d) of the Public Utilities Act
and General Order No. 45 of this Gommi?SYOn, similer power is
8
exercised over other public utilities..
The Highway Carriers' Act, throusgh Sections 10 and 11, is

in complete harmony with the common law respecting prererences carried

into the Public TUtilities Act, ac above described. Section 10

- Tequires tie rates established or approved to be "just, reasoneble

end nondiseriminetory.” Sectlion 1l expressly sanctions reasoneble

(7) - Continued -

"treatment to particular classes in certain cases. Only in
.vhls sense cen it be salid that the section 1z permissive.
It confers no right on any shipper or traveler. Nor does
it confer any new right upon the carriexr.m

This Commisclion har reveatedly fixed the ratez of utilities
other vthen common carriers for service to the State and its
subdivizions %0 prevent unjust and uvareasonable preferences,’
end has insisted that no undue burder shall be cast upon other
consumers.

San Anselno v. Marin Water & Power CoOe (1916)
10 C.R.C. 726, a% 739;

Application of Western Statez Gas & Flectric Co. (1919),
16 CeReCe w05, at 069 .

Investigation of People’s Water Co. (1918),
15 CeReCu’ 911, at 93-8'

Apolication or

Ract Bay Water Co. (1919),
CeReCa 397, at 4093 .

Application Bast Bay Water Co. (1919),
C.R.C. 496, ot 497;
(Afrirmed, San Leandro v. Railroad
Comelss ion“leé Cal. 2493

Apvlication of. Port Costa Uater Co. (1921),
C.R.C. 278, at 273;

Berkeley v, Ea t Bey Weter Commaqy (1923),




reduced or preferential rates. .The ¢lose parallel between 1t -
and Sectioz 17 (b) of the Public Ttilities dct is at omce apperent.
The language.of'béth iz general, and Section 11 mey be deemed to
contemplate, whatever 1I anything else 1t mey meen, 21l those
reasonable preferences permissibdle et common law and under the
Public TUtilitles Act. As applied to preferential rateé proposed
for State hawling, it is clearly ﬁo be interpreted as‘requiring the
proposed rates to be found "reasonable,™ under the cirecunstences,

. and authority to cherge them to be g:anéea;ir they will not create
any.unjust‘or unregsonable discrimination against other shippersvor

sreftic.

True, prior suthority for the granminé of . coexrtoin

preferences ﬁenﬁioned in Section 17 is not required under the Public
Utilities Act; bdut this edditional restraint uwnder the Highway
Carrlers' Act 1s inherent in the csystem of rate-meking provided rér
thereby, which is quite different from thet set up by the Publié"
Ttilities Act. The added stringency of tae Highway Carriers' Act
over preferential‘rates is 0% Just the same kind and degree as,that

encountered thereunder with respeet to all other rates. Carriers
subject to the Public Utilities Act are permitted to establidh 

their rates of charges themselves by the £iling of veriffs with the
Commmission, rates s0 published deing subjecﬁ $0 the power of the'

| Comnission to slier them when found to be unlawful. It is con-

sistent with t¥is system of rate-meking thet the carriers should also

be permitted to fix preferentiel raves themselves, subJect to the

seme control as the Coﬁmission exercilses over the other rates,

except that publication of certain rates is not'required; Undex
the Eighway Cerriers' Act, however, 20 rates may be Lixed by tae

carriers but ell must be establizhed or approved in the Tirst




nstance Py the Commission. It iz fully consistent with this

system of rate-making that any variztion, by way of preference, froﬁ
the Jjust, reaeonable, and nondiscriminetory rates so established
should first Ye found to.be reasonadble and guthorized by the
Cozmmission. Ozly in that way could a system of Cormission-made

rates be successfully meintained.

The nropriety of the method of regulating preferential
retes set forth in the-Hiéhway Carriers' Act &5 apparent when thus
considered in the light of the general system of rate-makiﬁs adopted
theredby. The allowance of preferences clearly should not be left
uncontrolled‘aoy more than it was at common law Or is under the
Public Utilities Act; and yet'it would obviously be imposzidle for
the Cormission, 2t the time of establlshing rates of geﬁeral
application,‘to foresec ir advance all the multitude of facts and
¢ircumstances justifying variations from such rates, and to rix the
proper ievel for eack cﬁch o"ererence. mhe procedure adopted in

Section 11 constitutes the practical colution of the pr ob;em.

These considerations make it plain;‘furthexmore, that
the provisions in Section 10 thet the minimdm rates for rad;al end
contract carriers "shall not exceed the current rates O& common
carsierz for the cran°bortat’on of the same 5ind of property betvoen
the seme points,™ does not refer to such preferential‘ratee or
comhon‘carriers. The quoted clause can refer onli to-the rates of
cozmon carriers published in tariffs on file with the Commiesion
and lawrullj,appeiceble to service performed for the general public..'
Only sﬁch publisked tarifr rates, end not unpublishedfand Tluctuating
preserential rates, can be deemed to be the ”current fates of common

carriers.” Any other interpretation, because of the uncertain

nature end uniknown amcunts OfF the comon carriers' preferential




rates, would render it impossible to establish any minimum rate
Lor radial or conuract carrliers applicable to any one or & ¢class
for which there is reasonable basls for a preference. AH Just
observed, however, 1t was to meet tiis very situation, ard to
provide a system of rates which would be flexible as well as
stable, that Section 1l was placed in the Act. With Section 11
adninistered in sympathy witk the spirit of the quoted c¢lause in
Section lo,'and intelligently utilized by the carriers, the
necessity for obteining prior aufhority'foréthe allowance of
preferences will no more handicap radiel end contract carriers in
competition with others than will the requiremen of the rost of

Section 10 for the establischment or approvel by the Commizsion of

any other rate such carriers may wisa to charge.

The conclusion therefore follows that the Hishway
Cerriers' Act is fully applicable to highway cexriers engaged in
trensportation of property for the State. In so fer as rates are
coacerned, the act appears to have been desigred intentionally to
émbrace such services'and t0 do so in a manner not'only'compétible,
with the common law, the policy of the State, and the practice of
carriers respecting prelferences to thc State and others, but also
appropriate to the method of rate-making conpemplated by the act.
But the forms and procedure incident to that method of rate-meking
st be observed. A.highway carrier wishing to charge less than
the minimum rate must *i* t obtain authority t¢ 40 o pur uant <o
Section 1l. In the dbsence of such authority, nothing les=s than
the minimum rate mey be charged. Respondent here neither
obtained mor spplied for such authority in comnection with this =

transportetion, and the rate established dy Decision No. 28274

was thus the minimum lowful Tete unless intervener's last

14.




¢contention, now to be discussed, iz sound.

This final contention that, becsuse the transportation
nere in question hed to do with the maintenance of a pubiic highwey,
it was not performed upon or.over any public highway within the |
meening of Section 1 (£) of the Highwey Cazziers' Act, Lic evidently
founded upon a misinxerérctation oL the &uthorities‘feiied upoﬁ

©o sustala it. Oswaid v. Johnson, 210 Cal. 321, followed'ﬁllen V.

Jones, 47 S.D. 603, 201 N.W. 353, asz 414 the other cases cited by
intervener. In both of these cases it distinetly eppeared as e
vasis for the decisions that the operations were not conducted over

. any highway open to public travel. In both cases,-fu:thermoro, it

was observed that where, as in this case, road-bullding meteriel
was transported over highways to or from the site of construction,
the vehicles were in "operatioﬁ uﬁon"‘the highways within the

: . . . - {9)
meaning of the gasoline tax statutes there in question..

(9)

In Allen v. Jones (suprae) £t was seld (201 N.W. at De. 354):

*0n the othexr hand, & tractor or truck in whickh
asoline is boing used as fuel, used for hauwling
%transporting) grevel for surfacing or repeiring a2
highwey, or a truck or tractor traveling on a high-
way %0 end from a £illing station, is being
toperaeted? on a highway within the meaning of the
statute and is included in the oxception. On
gesoline used in this menner the two-cent tax should
not be refunded.”

Tn Osweld v. Johnson (supra)'it wes said (?ld Cal. st p. 323):

"Tt is vertinently observed in that cese (Allem 7.
Jomes, supra), Lowever, that motor fuel used in pro-
pelling tractors or trucks in the tramsportation of
roed=building material or motor fuel T0 or Irom the
site of construction, is used in 'operation upon'
the highways and is not purchased subfect Lo refund.”




The facts and conclusionz ghove set rortﬁ, therefére,
leadl tq:the Tinding that the minimum rate which respondent night
lawfully have cherged for the transportation herein deserived,
Dursuant to sald Declsion 28274 then in effect, wes the =zum of
$2.59 per hour or the total sum of $650,09; that the»charge zade
and collected by respondent for the 251 hours of tranéportatiohj
was zssessed at the rate of $2.50 por hour, less 1/2 or‘l%‘diséount,
gmounting to the sum of $624.36; that said sum charged end
collected by respondent, as aforesald, is £25.72 less than the
mindimum lawful charge for sald transportation, amnd thﬁt in cherging
end collecting seid sum respoadent was end is in violation of said

Declsion 28274 and of Section 14 of the Highway Carriers' Act.

Recpondent IZntremont should de requiredyto_collect the
differcnce between the sum of $624.36, charged and collected as
above stated, and the amount of the gharges based on the_minimum
lawsel rates estadlished by Declsion 28274, to-wit, $650.09; He
should slso be Teguired to cease and desist from future violations
0 this nature. The proceeding should be dismissed aé asainsﬁr“

respondert Pitzer. I recommend the following form of order:

©OR2DER

2
: ?Tﬁis case baving bYeer heard and submitted, full investi-
gation o0f the matters and things involved having been had, and basiﬁg'
. s . “

this order on the findings of fact and concluslons contained in the

foregoing opinion:

I7 Is EERESY ORDERED that respondent Pavl Entremont
Torthwith pfocéed, within forty (40) days from the date hereof, to

collect the smount of the undercherge, to-wit, $25.72, Zfound to

16.
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exfist in the preceding opirion, end to report to the Commission

undexr oath when +this has bYeen accomplished.

IT IS EEREBY FURTEER ORDERED that respoﬁdent Paul
Entremont hereafier ebstain from charging and collecting for the
transporvation as a highway carrier, other than s highway common
carricr, of grevel, excaveted meterisl, or rosd-bullding meteriel
between polnts in Californie, rates leszs than the minimum Lawful
rates for such transportation by sald respondeﬁt vestablisb.éd by |

oriexr of this Commission.

- IT IS HERZBY FURTEER ORDERED that this investigation
nto the raﬁes; crarges, classiriqatioﬁs, mies, regulations,
contracts, and practices of respondent W. H. Pitzor be and the

sane L5 hereby dismissed.

The foregoing opinion and order are hereby epproved
ané ordered filed ac the opinion and order of the Railroad

Comnission of the‘ State of Californla.

The effective date of this order shall be twenty (20)
deys from the date hereof. -
Dated at San Fraancisco, Callifornie, this 3 /: dé.y,

o Huw
i

commissioners.T——
./: . N ',
L




