
BEFORE TEE :RA!!aO ... ~ COIMOOSSION' OF 't.tI.E STATE OF Cl"LIFO~"IA .. 

I=. the Matter oot the A:pplico.tio:c. ) 
ot ~ACK. MIIJ:-SPA'O'GE: tor 0. licence ) 
as ~~MOtor-Transportation Broker.) 

, ' , 

Harold W. DUl, 'tor Applicant .. 

M.T.B .. 
~plie~tionNo. 20454. 

:;rea. N. Bigelow, tor Pc.citie SOuth .... ,Gst ::milrolld 
_~soc1ation,. ~te::;tant. 

z. T. Lucey, tor The Atchison, Topek~ & Santn Fe 
" Reil we:s Co., ?:t-otezte:o.t.. ,. . 

R. G. DU'worth, tor Se.':l Diego, &. Arizona Eastern 
, Railway' Co., Proteste:lt. 

L.. C. Uaire, tor State Boartl ot Equo.l~zation" 
Interested Party .. 

:BY 'tES COl!r.SSION: 

OPINION' - ... ..-. - ......... .-

In this ~tter the applioant Jack ~ll~paueh seeks a 

license as a ~oto= Trensportation.Ero~er under tho MOtor Tr~$porta­

tio!l Broker Act (Statutes 1935, Chapter 705). :?::rotests wero 
" , 

entered oy ?acitio sout~west Railroad Association, The Atchison, 

Tol'e..~o. & Se.:l:.ta Fe R$.uvroycompe:lY, end"'Sa::., Diego'::: Arizona Ea3tem 

R.e.il'l:e.y Company. 1 ... ;public "hearine was l1:e.d betore E%o:miner Auztin 

e:t San Diego on :.:a,y'lZth7 1936, when ffidence ~vaz heard., the matter 

su'bI:litted. and'it is now ro~dy tor deci~ion. 

During the :pa.st two ye~s o.PJtliccnt he.::: 'beon eneaeed i:l 

buzi:lezs in Sa::. Dieso c.s a d:i.str-l "o'O;tor fo:: Kondal. Oil COtlPony, 
~. 



the ~recedi~e ~ive years ho ~ollowca the ~uto~obilo end "truck 

'business in Sall Diogo. Since the filing of this o.:pl'J.ieat~on in 

Octooer, 1935, ho 110.$ boen operating trucks do.ilr !rom Sa:. Diogo 

to San Fr~cioco, carrying produce princ~,elly • 

.At pronont applica:l.t ::nointainz o.nof"tice o.t 753 Union 
Streot, San Diego. Eo conducts no perking lot or othor place 

where truck ol'ere.tors ore accuoto~od to make tho~r J:.oo.dquar'tcr:::, 

it bOi=G his practice to co~icate1~th t~em by tolephone vmenever 
e. load 1:: available. 

Acco:::'l'e.nyi::lg tho o.:;>plico.tion ore letters ot o.uthori ty 

trom' ~oo ~otor carriero; in addition, applic~t has dealt with 

tive other carriors whoso "lctte=s o'! c:c.thort ty have !lot yet been 

tiled. All of: them hold l'cr.:ni to tro:c. the Co!!lmicsion as H1ghv;ay 

Contr~ct Carriero. 

The tre!tic secured ~y al'l'licant o.nd tran~orted by those 

carriers consists al~ost entirely o~ produce originatinz in the 

vicinity ot Oceanside and destined to Sen Francisco produce dealers. 

So:::.e fish io ha.uled 1'roI:l San Diego shipperc to Sa:. Frencieco but 

t!:l.is is ::lcelieible.. ?art 0::' this :produce is transported by the 

Southern Calitornie. Freie:;b.t I.i::los, e. cortiticated."h1ehway co;cmon 

carrier, tro~ :90~::lt$ on its lino to Ocecnside where it is delivered 

to tho carriers opcrati~g in connection with applicant. For t~s 

ne~lce the Southern California Freight Lino~ collects ~ charge, 

'but it is not "co:l.tendedtllat eny joint or combino.tion rate has "beon 

or could bo 0sta"oli.cb.ed "oetvlcon it ::md. any ot tho carriers. i::lvolvod. 

~~~6 the summer season, the volume o~ the trattic is. 

such tAat trucks must be operated daily from Ocee:side to San 

Fra::.cisco. The carriero o.tte:r:lpt to secure eo ba.ck-haul. at Son 

Fre=.cisco ,but 'with this al'l)lice=lt has no concern. 
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The Sen Frone1sco p:-oduce deo.lorc tor whoJ:l. this trattic 
, . 

is hat:led, pay and beo.r the transportation c:b.orgec. The contractc 

betweon them and applicOllt, ell ot which are verbel except on~, 

provido tor the transportatio~, establ~sh the rates, and.'eterm1ne 

the liability ~or goods lost or damaged in transit. Toheydo not 

obligate the a.e~Gr to turnish, nor the carrier to t:oonSl'ort, o.ny. 

SDecitic quantity ot treight, nor do they endure tor any detinite 

term. :::t is applicont's practice, at the beginning 0-: the sanzo::., 

to con~te these asreoments. !n this connection it will be 

observed that c.p~licOllt h~::;elt, e. broker, eJld. not the carriore, hoz 

undertaken to enter into these contracts ot carriage. 

Unlike SotlO ot the other Motor Trensl'orto.t1on BrOkers v:ho 

recent17 :b.ave applied tor licenses, tho ap~licant himselt ovms no 

eqUipment nor does he hold aJl"] l'e:::'rOi t to ol'erate 0.3 a E:iSl:l:N~ 

Contract Cerrier or 0. Radial HiGhway CO!:lmon Carrier. 

upon all contrllOdi ties transported. by the carriers operating 

in conjunction with c.pl'licOllt, cargo insuranco w'J.ll be carried by 

him. under a policy issued in hic name) "h'!lich dooz not, men~ion o."'J."'J' 

or the~ as co-assu=ed parties. Ap~licant ~oncedoz that ' tor ell 

loss or or d~e to any shi~men~ occurrins in transit, the shi~per 

''Ilill hold him, ;me. not the ca.r:-ier, resl?onsible, and it will bo hiz 

~ractice to settle directly with the Shipper rather than ro~uiro 

him to recover ~=om tho carrior. 
For his :#orvic.o$ e.:; a broker, applicont vJill collect 

and roJ~ein trom tAO co.rrierc ten porcent ot tho eros:; receipts, 

together ·wlth ~ additional threo :p~rcent to roimburco h~ tor the 

l'reI:iillD. paid. to": c areo insurance.. 'crl'on deli very· ot the shipmentc,' 

ell tre:i.eht chare;ec \T~ be collected trom the San Francisco 

produce deoJ.erz ·0;" the co.rri ers who, on returning to' Son Diego, 
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Will ~cy over to applicant all sumc so collected, and roceivo ~rom 

b.i:n the not OOlOunt ro::w.ining atter d.eduotine; oo:axmi:;sions and 
insw:'rulc e p remi 'WllS .. 

In the tuture, applicant will enter into 0. written 

"tran:portatlon osreomontW v~th each zh1p~er un~er Which applicant 

'U.:lc1ertakeo to tu...~ich, through 0. oo~etent o:c.d loe;e.lly liconcod. 

cc.ttier, tre:c.sporte.tion to:" cortru.n C,ommod,1 ties descr~'bcd. theroin, 

to be protected. ~y careo inzuranco, tor vtlicb. oerVi co ,the shi;pp¢l" 

~~ll pay tho rate ~eter.mined therein, subject to moditioationat 

tho in~tance ot the commission. A wco~ssion aereomont~ will be 
" 

executed. "oy the ~J?licant and each cc.rrier, under vf.c.ich the carrior 

obligates himcelt to pay 0. coomission ~ountine to tenporocnt ot 

t~c erocs froight charecs reoeived upon the carso seoured by 
• 

o.l'P!icont t e.nd threo porcent ,or ::;uoll c.moun'ts to oover cc.reoi~u:"­

c::loe. The carrier !".lrthor unclerte1::ec to 'Pc.y ell freight 0Jlc1 

=.analine charGe!; e.CCl"'.!ine e.gainst tho cc.reo, end, wherever the cargo 

consists 0-: ~orisho."ole ,coI:J::lodities, he guarontees timely o.=ri val 

the 'beet ot his a'bili ty ell of his duties 0.$ Co b:rolcer tOl" tAO 

co.rrier, end. to c.::sc~erse hi s duties honostly. 
A rreieh~ bill 1~11 be executod in trlplicate upon, 0. tor.m 

otthe cOWltel"Jtarts \tich are identical CXcc;9t:i.ne only the el .. c!dg.c.at1on 

operator or carrier, the trip number, the name end address or the 

conzience and consignor, respectively, a cloeeri~t:i.on 0-: the 
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· co=odity sho\'rlne th'~ ::l'llI:l.oer 0: unitz,tho kind 0'1: commoe.it". the 
, J , 

VlO~.oo'lolt. rate. tmc1. ""'MO'· .... ~ 0.1" , .. ... ... 
0- # • ~ ~- ~ cA~goc, a rece.~~ ~o bo $ignod.oy tho 

cO.l"rl.e::::- or o:;>orator upon reeoi v-lne the Goode from tho con:;ienor, end 

e. roceiz,-t to be c:i.e;nod by tha CO!l.::::!.enoo upon :Cino.1 d.oli vcr;;.. In 

ad.dition, tho app1ico:J.t will preparo in duplicate a :m.anitoct, "~ho 

or~gillo.l ot ·wh~c:b. he "/1111 retain, while tho othor Will be d.oli verce. 

to tho carrier.. T"A::'S wIll contain 0. c10teiled description or .the 

shi~!!lentc car:::-ied 0::. each t::il' .. 

In l'ract~ce, ordorc tor shipmonts vdll 00 tranc~ttcd OJ 

the 10caJ. ag~nts 0: tllo S$ll Froncicco doolor:; vorbally toc:,p~licant,. 

who thereu?on,.will ?l"Opo.ro the :f'or.:o. ot: tre:tght b~ll, tho original. 

ot which vrlll "o~ retained by th.e carrier, and c01':1.e:; "/1111 bo 

delivered to the concignor und concienoo, respectivoly • 

• ~thoueh in the pact a~plic~t hac h~~ed· shipmonts 

to:: COItO eisJ;:.t .or nine.':,lc.rSo San :S':-allcisco produc:e a.eolGr~ only, c.:.d. 

:or So tc;': So:o. Diogo !'ic:c. c'eolcrc, vl.b.o, ac wo havo pointoa. out, 'P!X9' 

c.::.Ci. "00:::'= $~l 01' the tre:c.:Zl'orto.tio:::J. cho.rge:::, nevortheloss it is q,uito 

cle~ t~at he co~tom,lat0z a cO:::J.c~ue:-ablc c7.p~zion or h1s activitios 

sb.oulct ::'0 "00 e:::ll.n~ea. Co licenso.. ~-is tl!)PC:lX'S trom. his tosti:rr.ony, ,., 
elicited upon reC.irect cxe:rrl.natioI:. by his counsef, totlle ct':tcct 

that it gra.:ltoa. a licence he will b~' w~.ll1:lZ to enter into arre~e-

:.cnts with CIJ,Y sub~ts.ntiel chil'pe:- tor 'che hc.ncUi:c.g of tl!ly 

co~oditiec, including those :ov~nz between S~ Dieeo and San 

Fr,~cicco. On cross c%~nation he stated ~e.t he would solicit 

co:c.tr$.cts fro:c. shipper::: tor such tro.::.c!,ortat:ton. 
1;.1 thout:, the Cluestion of 1'u011c co:c.von:i.O:lC0 CD.a. necccci ty 

justifyinG the cont~u~c0 o1'thoco ODorations is not directly in 
'r 

issue :':lo!'c, the o:pplict:l!lt testified, vr1.thout obj action, that this· 

servlce v;e.s conv0::U.ent, boiug, i=. tact, more c~0a.i tious ,in co to: 
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as it rolated to the trancport~tio: 0: produce, than ~y other 

zo=vice '!lOW available. I:o. View 01: the l'eri$h~blo nature 0:: tllece 

cOtQodi ties, this WD.S o.ssert¢d to be ~ui to o..e.vc.n.te.eOO'l.':.C to tho 

!t was sti:p'CJ.o.tocl by t=.e :ptn'tiec that tho. testimony ot 

two \vi. tneccez, one a shi:ppcl" ana. t::'e otl:.er a lico!lsea. truck o'Oerator .. a;' 
would., it C o.lled., co::oro';jorato ~;b.o oV'lc!enC'e ei Ve!l by tllo c.:Dplicant. 

~Ae rccord. d.iscloses that a:r>:r>lic~t elo:c.e "Jill deol-"IIi th 
," 

co~tract~ tor tran~o=t~t1on; hoolone will solicit treieht, eeree 

'1.':.1'0:::' ratc::) :?ro'7ic'e in hiS', aVlD. no:ne ell cergo insurance, a::.d o..:::sume 

J/erso:::lilly e.ll l"o$po:lsibili ty for loss s.:J.c1. de!!lage to zhi:p:neritz. .And. 

::'0 will issuo ell freieht 'bills Olld ::J.a:l.it'osts, collect o.:ld. 'J)o.y over 

thet'reight charees to the corr1ers, Olld control the d.istribution ot 

t:-attic o:::.one t:'em. SUe::' have 'boen his ol'oratio:n::; in the. Jlast, and 

it is cl~er tro~ his test~ony that not only will they be cond~cted 

s"~51arly in the tutu=e out. he intenas to ~o expan~ them that he 

",:ill serve all subst"e.=.t:i:.el cb.1J?l'el"~ :having produco or ot:c.er eo:odi tiec 

to 'be haulod. cotweo::. Ocee:.side, ,. other SG:l Diee;o· Count,y :points, and 

Se.:.. Fre.:lc::'sco. 'Cn~'\:.estion:l'bly, this service will 'be eonCl.ueted. over 

:-eeulor routes or oetwee::l 1"iXed tor.m.n:1.. Eo h:;:.s not una.ertclcen :erely 

to sell, tu.~ish or provide transpo~~~ion ove~ the public h:1.ghws70 , 

v/~e::. such t:-a::.sporto.t:!.o=. is 1"u.rr.ished. 0::: o!"tered 0::: l'l"ODosed. to' 'bo 

1"1.lrIlishod. 'Oy a moto::' carier,' 0,$ l'rO.,~a.0d. ,in Section 2,. Motor Tron::;-

~ortation B:::okor Act. On the contra-~, the scope ot his activities 

is such ttat ho h:i.:lselt :must be d.ec:lec1 tho co.rrier. Rio o:pe:-o.tions 

Gitter in no ~bstantialrecpeot 1"ro~ those o~ the ~o-ce11ed 

"freight i'o:::'V{arclerz" e.ze.inst whom ltlc.:o.y cee-S0 and decist orders 

havo 'Ooon iss'U.eCi. in ~e :past. Ty:picsl 0-: these oases '!J!e.y be I:lent:i:.ono~ 

t:b.e tollowi=.g: 
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M.F.T. c2. V; UO~e Forwarding'Co., 37 C.R.C. aS7 
'" (Cert:L.oroH dellied, S.F. 1480J:}. 

~ . - - ~ 

Regulated. Cel'r1.ers z Inc. v. Uay, Deoision No. 26949. 

Rego,la.ted Carriers zInc. v. Ramser, Dec~sioll No. 27587. 
Regulated Carriers. Ine. v. Corlett, Decision No. 

2744S. 

The Motor Tr~ortat1on·. ~oker Act was not· intended to 

legalize opere.tions.ot the el:l.aracter'condemnedby these' decisiOns. 

It was designed solely to govern the business of one ,acting merely 

8.$. a. broker' or an 1ntermed1e.r,r' between the 'sh1~por' snd . a motor 

carr1.er or property. But here, ap;plicant is ter more than en inter-

med1ary. Because or the control v.il1ch he exerc1'sos over the conduct 

ot the tre.nsportat1on1n '1 tse~:tiretY', he is no longer a broker, but 

has become e. cen1.er. One who is himselt e. carrier COlmot' act e.s a 

broker in respect to the sale ot or negotiation tor transportat1o.n 

over his own lines. The Commission, theretore, will not' tz:c.derteke 

in this instance" to grant a license' :permitting operations such as 

those herein proposed.' :E'urthermore,the' bond" accomp~ng the 

application, which' was tiled by' applicant J;>Ul."sue:c.t' to Section e, 
,Motor ~ml.SPo:rtation Broker" Act, is no 'longer in' ettect, having been 

cancelled by the'surety company. For the reasons mentioned the 

application Will stand denied. 

ORDER ....... .,... ....... 

A public hea.r1ng he.v'J.llg beon had in tho a'boV&' e:c.titlea. 

matter, evidence having' 'been.ottered, ., -the matter : having been sub%:l1 tted, 

and 'the CoJ:l:Cl1ssion be1l:lg now tully ad.vised in the premises, 

i ." 
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IT IS HERRBY',ORDER-a:D that· the application or ·lack 
'.. . . 

U1ll~attShtor·a license as a MOtor ~ran3portat1onBrokerbe end 
the se:me·.is here-by denied. 

For all other purposes the ettective date or this order 
shell be twenty day3 trom" date hereot. 

1936. 
Dated at Sen ~enc1sco. Cel~om1e.. tl:I1sl'.t/~· ot ~ 


