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Decision No.

BEFORE TEE RATLROAD COLLESSION OF THE STATE OF CALIFORNIA.

the Matter of the Application ) K.T.B.
JACK MILLSPAUGE for = licence ) application No. 20464.
Jdotor. Transpeortation Brokex.) .

Earold W. Dill, Tor Applicant.

Tred N. D:gelow, for Pacillic Southwess Railroadl
: Asseclation, Protestant. :

=. T. Lucey, Lfor The dteaison, Topeka & Santa Fo
. Redlway Co., Frotestant.

R. G. Dilwoxth, for Sen Diego & Arizona Eautern
. Rallwey Co., Protestant.

L. C. Maire, for State Board of ucualizat;on,
Trtereched ?arty.

MRTSSION:

2 oKX

In thiz matter the epplicant Jaci Millspaugh seeks 2

licenze as & Xotor ranqportat¢o* Broker under the Motor T anaporta-

tion Broicer Act (Statutes 1935, Chapter 705). Protests wore
eatered by Paciric oouuhne¢ Reflroad Associatibn, The Atchicon,.
Topeka & Seonta Te “éilway‘CQmpany, andeag.Diego & Arizona Tastern
ReXlwey Company; A.public'heariﬁs wﬁs ned berore Examiner Austin
at Sen Diegzo on xby713th, 1936,‘whenﬂev£dence was heard, the matter
cubmitted and it is mow ready for decision.

During the past two yegrs;épplicant has beon engaged in
business in Sén Diego &s & Gistributor Tox Kendel 0%l Company,

representing this compery L3 the sele of ;t"-producuv. During




toe preceding Tive yesrs ko Sollowed the zutomovilo cnd truck
business in Sen Diego. Since “he £iling of this a;plicatibn in
Octovor, 1935, hé‘haé been operating trucks dally Ifron Sex Diego
to Sex Francizeo, carrying produce principelly.

At present applicant maintelns an office ot 753 Tnion

Strect, San Diego. Ee conducts 20 parking lot or other place

6perators are accustoned to‘make thelir hoeadgquarters,
a1z practice to communicate-with'them by telephoné vienever
eveilable. |
Accoﬁ;anying the appllcation are letters of authority
from thToc motor carriors; 4in addition, applicent has deai§ wit
five other carriers whose letters of authority have not'yet,been |
£iled. All of them hold veralits from the Cormizsion as FHighway
COQtract‘Carriérs. |
The treffic socured by spplicant and trensported by taose
coryiors consistes almost entirely oxF »nroduce originaiing in the
vicinity of Oceanside and destined to Sex Framclisco produce dealers.
Some ©ich L5 hauled from Sen Diego chippers to Sex Framelsco bub
nis 1s nogligidle. Daxt of this produce is transported by the
Southorn Celifornie Freight Lines, a cortificated higawey common
carrier, from points on itc 1ine to Oceznside waere it ié delivered
to the carriers operating in comnection with epplicemt. Por this
sexvice the Sowthern Celifornia Troight Linec collects a charge,
but 1t Ls not contended that any'joint of combination;rgte;ha;*béon.
or couid ne establiched between 1t and any of tho carriers‘invoifed.
During the summer season, the volume of the traffic ‘5.
that érucks st be operated delily from Oceexnside to San
¢cicco. The carriers atbempt to secure a dback-hewl et Sen

Francisco,.bﬁz with this epplicent has no concern.
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The Sen Froneisco produce dealoerc for whox this traftic
is hauled,‘pay'andhbear toe transportetion dharges. The contractb
between theom and spplicant, all of which are vérbai except oné,
providg'ror the trensportation, establish the rates, and:deterﬁine

the 1lebility for goods lost or domoged in trensit. They &o notv

obligate the dealer to furnish, nor tie corrier %o transport; any .

specific ouentlity of freigh%t, nor do they endure 2or any definite
term. It is epplicant's practice, at the veginning of the seasén;
o consﬁmmgte these agfecments. In this comnection iﬁ will be
obsef#e& taat oppllicant himsels, e broxer, and not the carriefs, aes
unlerteken to enter into tiese contracts of carrisge.

Unlike some of the other Motor Tremsportation Erokers who
recently 2ave applied for licenzes, tao apnlicant himself owns 1o
equipmen® ror doos he hold any permit to operate as o Ei{gawoy
Contract Cerrier or a Radlal Highwey Cormon Cerrior.

Upon all commodities transported dy the carriers operating
in conjunction with cpplicant, cerge insurancoe will be'carried by
2im under 2 policy Lzsued Ln his name, which doos not}mbntion vy
of then as co-asstured partlies. Applicant comcedes vaat for ell
loss of or damege W any shlipnment occurring-in tranzit, the shippe:

will bold hix, and not the carrier, responsibdble, and 1t will be his
| practice to setile Glrectly with the shipper rather then requive
2Zm %o recover Zrom tae carrior. |

Tor als services as o brozer, applicant will collec®d
and reteln from vac carrierc ten percont of Tho gross recelpts,
together with en additionmel three percent Vo roimbursp.him Zor vhe
precium paid for cargo insﬁrance. Upon delivery of toe shipment;,'
ail frelght charges will be collected from the San Frencisco
produce dealerc by‘the cerriers who, on returnlng to Sen Diego,
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Will pay over to eppllicent all sums 30 collected, and receive from
2im the not omount romairing after deducting commissions and
Insurance pfemiums

In the future, appl;cunv will enter into o wr;tten
“transportation agreemont“ with each shipper under which opplicant
&ndertakes to furnich, th;ough a competent and logelly licencod
cerrior, trensportetion for certalin commodlitios described taerelin,
to be protected by cargo insurance, for vhich service the shippor
will pay the rate detérmined therein, suvject 4o notiLication at
the Znstonce of the commission. A Tecormission asréemenﬁ" will bYe
executed by the gpplicant axd each carr;cr under wh¢ch tne carrier
obliga h;mvel‘ to poy o commission amounting to ten nerccnt o"'
vae gross frelght charges recelved uwpon the cargo ,ecured by
applicant, end threc percent of suck ecmounts to cover carge lnsur-
once. Tae carrier Surthor wnderitekes to poy ell freight and
bandl:né charges eccrving egainst the cargo, and, wherever the‘cargo
conzists ol perishaole.comioditics, he guarantees tilmely arrival
at mexikeds. Appllican®y on'his part asreei.to perforn according'to
the best of his adility ell of his dutles o5 vroker for the
coxrrier, un& to &scnarge hiz dubies honostly. .

A freight »I1L will bo executed in triplicate upea a form
bearing applicant's nome oz & otos Tramsportetion Broker. Bac
02 the cou_uern *ﬁs u,*cn a: ’;cnfical excepting only the desigration
appearing &t the tov o each, viz: "original frelght pillT,
nsaipper’s receipt“ and "delivery roce;nt“, will uhDW‘uDOE itc
éace the“ dete o* f;’n“enu: The tmuck numbor, the neme of the’

operavor or carrier, +he trip nutber, the name and oldress of the

consignee and consignor, respectively, o deseripvion ol the




commodity showing tﬂP number oX wnits, the kind of commoditj, the.
welght, rote, ond amount of chesges, o TEcoLPt to bo signed by the
carrier or operator upom receiving the goods from the concignor, and
2 receipt to be signod by the concignoo upon finai delivery. In
edditlion, tho eppliceat will preparo in duplicate a manifest, tho
original of which he will retain, waile the othor wAll be dol tvered
to the carrier. Tals will contain a deb ailed de-cription_or'the
shipments carried ox each tTip. |

In practice, orders for shipments will bo transmittcd by
“ae local ﬁgents o the Sax Francisco dealerc vorvally to qpplicant,
wﬁo thereupon will prepai'o tae form of Irolgnt bI1L, the originel
of which will e retalined by the carrier, and copies wili be
delivered to tho concignor and consignoe, respecet ;vely.

Althoﬁgh tae past applicant has han&le&;shipmonts A
Tor come elzkt or ninme larze San Trancisco pro&uce deaiers only, &xé
Lor g few Swn Diogo Lick donlers, who, as we have p0¢dtod o1 t,'pay |
end bear all of the transport tion chexrges, nevorvheloss‘¢t L5 quite

less that he costemplates a concidersble cxpansion of his activities
should he vo granted & licence. ThIs appears from als teut;mpnj,
’*c’tea upon relirect exeminat Lor by hiz counsel, “o the cffccq

tapt if granted & license ke w_ll be willing to enter into arrenge-
zents witk eny substantiel anppc“ for tne Mcnal ing of any
cormodities, inecluding those moving belweon San D;eao exnd San
Franciseo. Of Cross exemination he shated thot e would solicit
contracts Lfrom shippercs for cuch tramcportation.

Ml4snousk the questiorn of public convenlence and recessit

r

justifying the contimuance of these operations Ls not directly in

"

s saue hewe, the spplicent testified, without objection, that this

service wes convenient, doing, iz facty, more expoditious, in so far -




&

S 1t related to the tramsportatiozn of »roduce, thon amy other
service now aveiladble. Iz view of the perishable nature of these
cormodities, this was asserted to ve quite advantegoous Lo the

u.o.ibpc_.,.

It was stipulated by tze porties thot tho testimony of

two witnesces, one a shippcr ené tke other a liconsed truck operator,'
would, &% called, corrobofctc 7he ovilence given by the applicant.
yotc “ccorc dlscloses that appllcant clone will doel- Wit
nevot;ating and consummalbing in his own namclall
coxtrects for trancpo_ ation;\ho-olone will soliclit Ireight, egree
upon aﬁcs, provide in hiéfcﬁn nexe oll cargo insuraace, exd assume
personelly eli *esno*vib*l’ty for loss and demage to chivments. &nd
ze will issuo ell fre_uh* bills axd manifests, collect and pelolg oTer
the frelght charges to the carr;c 5, and control the distridbution of
treffic smong them. Suck have boen bis operations inm thc'yact, and
from nis testimony thet not only will tkey be‘conaucced
simil arly in the future ouu he intends to 0 expand them that he
will serve all substaxnti shipperc Laving produco or otzer commodities
£o be naulod botween Ocoanside, other San Dlego County points, and
Sexn Frexnclsceo. Unquest:onably, this serv;ce wi.ll be conducted over
resuiar routes or vetweex Tixed termini. Ee has nob undertekon mcre-y
40 sell, furnish or provide transportation over t“e public h;ghwaju,
woen suck t*a_upo*tat_o, 45 furnished or offered oxr proposed to be
rurrizhod by & motor cexrrier, o nrovided iz Sect;o" 2, lotor Tranc-
ortation Drokor Act. On the contrary, the‘scope of nls ectivities
S su ? trat ne himsels must de decmed the carrier. IHis opé:cxions
Eiffer Lz mo substen ial'respect frow those of the so-callea‘
nereieht forwerders™ eof elnst waom meny cease and dccist o:rueru

- -

nove beon issued in the past. Typlead of tbeoe cases zay b0, mentionot

- e -

the‘follcwing:




M-F-T. CO. v. MO e FOI'WBIdi 'CO- 37 C-R.C. 857
.. (Certiorari denied, S.Li‘. 1'4803:).
Rogulated Cerriers, Ine. v. My, DeoLsion No. 26949.

Regulated Carriers, inc. Ve Ramsez. y Pecision No.
7087. . .

Re ateci Carriers, Ire. v. Corlett, Decision No.
27445, ) ——
The Motor Treamsportation Broker Act wes n.ot‘ intended to
Legalize oiaerations; 6: the character condemned by these decisiors.
It was designed solely to govern the business of ome acting merely
és. & droxer or en intermediary detween thé- shippor and a motor
caxrier of property. But here, epplicant is far more thesn en inter-
mediary. Because of the control which he exercises over tho conduct
of the transportation‘-;n":.ts eatirety, he is no longer a droxer, bdut
has become e carrier. One who is himself e carrier canﬁot' act as o
broxer in respect to the sele of or negotiation for tramsportation
over bis own lines. The Commission, therefore, will not underteke
in this instence to gi'e.nt‘ a license permitting operations such as
those hereln proposed.  Furthermore, the dond  accompenying the
application, whick was filed by epplicant pursuent to Section 8,
Lotor Transporfation'Broker" A'ct', is no longer in" errecf', he.v'ing_ been,
cancoliod by the surety com;pény. For the reasons mentioned the

application will stend denied.

& public hearing having beon had in the above entitlea

matter, evidence having been olffered, the matter having been submitted,
and the Commission being now fully advised in the premises, '




'IT IS EEREBY. ORDERED that the epplication of Tack

M!.llspaugh ror % license av a Iuotor Transportation Brolcer be and
the seme is hereby denied.

For el other purposes the effective date of this order
skell be twenty deys from'date hereof.

Deted at San Frameisco, Californie, ‘ch.‘!.s.’i/z{‘ d.ay‘or @?aaf

, z
1936.

COmmissioners. o




