Decision ¥o.

EEFORE TEE RATIROAD COMMISSION OF TEE STATE OF CALIFORNTA

TROULATED CARRIERES, INC., a corporatlion,
Complainant,
Ve

P, D. ILAE, J. O. CAHILL PIRST DOZ, .
SECOXD DOE, THIRD DOE, TOURTE DOE,
PIFTE DOE, FIRST DOE CORPORATION,
SECOND DOE CORPORATION, THIRD DOZ
CORPORATION, FCURTH. DO CORPORLIION,
FIFTE DOE COR?ORAEION

Case No. 3960.
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Reginald L. Vaughan for Compiainant.
Wa Ne k&llen fox Derendanto Lane and
Cahlill.

MEISSICON::

By complaint £iled on Jamuary 18, 1935, complainent
charges P. D. Leme and J. O. Cahill, as well as various defendant
Does, with wlewtul common carrier operations,bj auto truck bef
swoon San Frazcisco, Oekland, Alemeds, Eerkeley, Richmond, San
Leandro, Hme"yv 1le and Eeyward oz the ome hand exd (a) Los'Angéles,

Lozg Beach, Vernon, gan;ngton Park, Southgate and ;nte*mediate
oin%s “+he other hand, and (b)) =1 Centro, Brawley and intor-

mediate p0¢n*" on tho other hand and (c} Sacramcnto, Larysv;llo,.




cockbton anéd intermeodiete points on tho othor. zond.

A public hoaring was had oz May 24th, when the case was
submitted.

The evidence presented at the hearing’diecloses the
following Tacts: | ‘ |

Defendant Lane established himself in Sen Freacisco in
March 1934 ;n Yho business of negotliating for the hauling of\truck-
load shipments of various commoditlies. Defendant testiriei trat
he was acting as an agent for ﬁany private truckers, but was 1ot
uOlLCit&ng cargooes Trom any shippex. The bulk of the dbuciness
handled through'him cone;eted of movements of citrus fruit, peeked
or uzpacked, from citrus districts of Southern Californie and the
San Jonguin Velley. Thero wns 2 substantisl volume, hewever, of
other commodities transy e*ted; During the per;ed of hiz operation
prior t0 the hearing, he had used tho services of more then a
aundred independent truckers. In some cases, the trucimen sucse Lol
the cargo; iz othors, the shipper called by telephone. Az the
ordexs wore dYooxed, he sought 0 conferethe benelit otvthe'haﬁi
upon the :ikst trucker who opplied. Defendant owned no trucks ond
hed no fimamclal imterest in any. Ea&inglcoﬁtactedva cargo, either
& whole or truck 1oad,.er mixed shipments, defendant a:rgn@ed Loxr
“he transpoxrtation vetween the poiat of origiﬁ end destinetion end
cherged +he tTucker tenm per cont. O; the ~ro~s emeunt reee;ved for
“he haul, »lus ﬁwe end one-kall pe* cent. a3z a. contr;buxeon uo the

remiurn uporn & blankegvi surence policy upon all cargoes carr;ed in

the mame of defendemt. ALl the shippirg dusiness (incluaing ell doc-

wments) wes conducted under Leme's meme.  There were frequent moves




monte betweon San Froncisco and Los Angeles sometimes four or
Tive times o week. Some of these shipments moved oz standard
bills of lading uzder commoz carrier obligetions. Ome foature

of his business was the transportation of beer betweezn the ter-v

mini mentioned and intermedliate points, whick was especially con-

signed o onme refrigerator truck and oz which cefendant received
only five per cent. commission.

It appears immeterial whether Lexe solicited this
vusiness (ne denied thet he made solicitation) or waether theg
busizess was solicited by the'indepéndent truckers he used, qﬁ

he entire transsctlion was by him and throvgh him protected bﬁ
cergo insurance cerried by him for his undisclosed principals to
which they contributed proportionatoely. Too estoblishment of

the agency was a subterfuge To maintalin & common carrier Service.
A1l vao had shipments to offer were accommodated gnd ﬁhei: ship~
ments were tremsported ot sgreed rates. The shipper deelt with
Lane, pald the bills <o Lane axd depended upon tho insurdncé ?olicy
neld by hinm Lor recourse in case of damage to or loss of c@rgo.

30 *ar as the defendant’s offer %o the public wes concerned, it
meant only that he would undertoke indisceriminately to receive and
+ransport shipments between San Trancisco and Los Angeles and
tntermediate pointc. The device invented to circunvent the law
13 400 specious to merit discussioz but & similar situation Iz

thoroughly discussed iz Rexulsted Cerriers, Izc. V. Iemoey

(Decision 27087, dabed May 21, 1934, in Caze No. 3590). This

ter iz cossentizlly the ceme as the Remsey cease excopt'ror sone
winor deviatibﬁs. Defendant Lene has sought to do Indireculy
whaet the lew directly says he shall not 4o without proper authority

from this Commission. EHence, Wo conclude “hat sn order against
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P. D. Lene to cease and dosist any common carrier sorvice dhetween
Oakxland and Sex Francisco and Loz Augeles and intermediate polnts
only should be envered, as the record is not sufficlent to involve
any other points involved. Dismissal as to J. C. Cahiil,,deﬁendant
herein, is also Justified by the record. | -

CAn order of this Commission finding ex operatiozwto be
unlewful and airecting that it be discontinued is in 1ts effect 20%
wlike an injunction‘issued by & court. A violation of such order
constitutos a coﬁtéﬁpﬁ of thé Cormission. The California Conétitu;
tion amd tho Public Utilities et vest the Comufcsion with power
and authority to punish Tor conzempt-in‘the,same menner and to the
seme extent as courts of record. In the event 2 pérty i adjﬁdged
guilty of contempt, & fine may bde fmposed in the emount of $500.00,
6: he ray be imprisoned for five (5) days, or both. c.c;?.VSecéién
1218; Yotor Freight Terminal Co. v. Brey, 37 C.R.C. 224; Te Ball

and Faves, 37 C.R.C. 407; Wermuth v. Stamper, 36 C.R.C. 438;

Dioneer Exvross Comvany v. Xeller, 33 C.R.C. S71.

T+ should also bc noted that under Section & of the Auto
mruck Act (Statutes 1917, Chapter 213, as emended), & person who
violetes an order of “he Commission is gulilty of a misdemeanor aad

s punichadle by & Tine ﬁot exceeding $1000.00, or dy imprisonmbnt
1n the county Jail nov exceeding one year, or by both such Tine
oand imorisonment. Tikewise & shipper or other persen who alds or
abets in the violatidn of an order of the Cormission ig guilty'o:

a misdemeanor and is‘punishable in the Zeme menneX.
ORDZEIR

I7 IS TIREEY FOTNDLTEAT P. D. LAXE i3 operating as & trans-

portation compaty 25 cetined in Section 50-3/4 of tho ?ubl;c Utilitiesl

4.




Aéi, as amended, with common carrier status bétween Cakland and
San Francisco and Los Angeles and without a certificete of §ublic
convenience and necessity or prior right asuthorizing such opera~
tiozs.

Based upor the rinding herein and the opinion,

IT IS HEREEY ORDERED that P. D. Lane shall ceace and
desist directly or Indirectly or by any -subterfuge or device Ifrom
continuing such operations.

IT IS EEEBY FURTHZR ORDEéED that the Secretary of this
Commission shall cause a ceortified copy of this decision to be per-
sonally served upox 7. D. Lane, that he cause certiried;cOpiez
.thereof to be meiled to the District Atvorneys of Sern Mﬁteo, Sante
Clara, Senta Cruz, Monterey, Xings, San Luis Oblispo, Santa Barvara,
Ventura, Los angeles, XKern, Fresno, NMaders, Merced, Stanisl&ﬁs, |
Sen Jomouin, Alameds Counties, and of the City and County of Sanm
Trancisco, to the Zoard of Public Utilitlies and Transportation of
the City of Log Angeles and to the Depeartment of Public Worké,
Divisioﬁ of Highweys, 2% Sacramento.

IT IS EIRESY FURTHER ORDZRED thet the case herein be and
vhe same heredy is dismissed as to J. 0. Cahill, defcndant.

The efréctiﬁg date of this Order shall be tweaty (2

efter the date of serxvice upon defendant.

Deted at Sex Framcisco, Califoraia, this F/e/- day of
7 , 1936. | |




I £ind myself umable to assent to this order.

The opinion seems to be premised largely upon the/.'
assumpvion, repeazedly emphasized, that Lane was seeking %0 cireum-
vent the law. This, as a besls of the order, may be dismissed with -
& reference %o tho statement of Mr. Justice Eplmes, speaking for

the court In Suverior 01l Co. v. Mississiovoi, 280 U.S. 390, that -

"The fact thmﬁ.it was desired to evade tho law, as

it 1s celled, is Immeterlal, because the very

meaning of a line In the law iIc that you mey

intentionally go as close to it as you cam, if you

do not pass it.” '

Farthermoxe, I doudbt if a reasoradly open mindcd trier
of facts could deduce from the cvidence any of the‘usualﬂindicia |
of a melevolent design or purpose on the‘part of the defondent.
Certeinly there was no elemert of concealment or covering up, the
perties participating in the trensportation being fully advised of
Lenets position. '

Eere the complalnent claims and the opinion and order

declare Lene to have been a trensportation compeny defimed by the

statutc as one "owning, controlling, operating or maneging, auy.
auto truek, used in the business of transportation of property, or
as g common -carriexr or‘prOperty, for compensationl* * bétwéeﬁ fiﬁed
tormini or 6ver a regulsr route.” ‘(Stats.-lQl?,‘Chaﬁ. 213,'§s
smended). Lane cléﬂmed he weas & mere broker or‘agoﬁt arfanging
transportation between individual private truck operators end
shippers.’ A: | | o

| In the'development of the complicated Business'of trans-
portetion there have sprucg up a2 large number of individual truck

wneis who transport loads hither and yonr about the State,to-méet the

demends of commerTce. That meny of them mey be and arejpurely privete

operators mey herdly be questioned. (See Frost & Frost‘Truckink'co;

v. Roilroad Cormissfon, 271 U.S. 583; People v. Dumtlev, 217 Cal.
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150; ©People ¥. I',sng__'I’ranSpogtation CO., 217 Cal. 166.) The |
1935 leglislature recognizod the existence and law:ulness‘of sueh
private oporafors and provided for their rogulation._ (°ta£s;-'
2555, Chap. 223.) Under this legislation seversl thousands of
these have been licensed by this Commis ion.

These indrvidunl trudkors were mob business men. They
found it aifficult to come In contact with shippors with whom they -
could negotiate haulago. Shippers, on the othor hand, could not
2lwzys contact such operstors when they were desirous or arrasging‘
for heulage. Thus, there developed a perfectly satural'field.ror”‘
the trensportation agent or broker who would bring the - shipper
and theLtrucker together. The 1935 legislature recognized the
propriety znd lawfulness of such brokerago‘or zgoney service, as
well as the possibilities of evil in its conduct-by'proriding,for j
the licen sing and regulation of transportatron brokers. (Stats,
1935, Chep. 705.) o

- Not only Is the line oeparating the operations of en
agent or broke~ from ohaz of e transportation company not always
easy of delineatlon but the vosition of the broker or agent In
relationship w0 that of the 1ndfviduel truckers is such that there
is 2 terdency for the broker o assume such measure or-control
over the letter that.hoe may vroperly be characterizod as a trans-
porietion company. EHence this Coxmmission has alwnys serutinized
carefully the actual operatlions of those claiming to ve brokers or

cgents, and slight circumstances have been deemed ,ufricienz to
remove them from tho category to whalch they cleimed to'bolong and

to warrent thelr belng given the transportation‘com;any status.

The most extreme of the cases decided by the commission'is that rC-

ferred to in the opinfon. (Reguleted Carriers, _Inc. v. gggggi,
Dec. 27087 ir Case No. 3590.) There Ramsey‘had a place which wes &
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rendezvous for various truckers and as pointed out in the opinion
The «upplied gacoline ond other tThings necessary for the Operat;on
of trucks on erodit,” the sums due kim being deducted from
collections. This and the fact that “certalin truc&ers-alone
perticipated in ‘the benefit of the arrangemcnt' furniohed the
busis for concluding thet 1V (oze or tre o% aer of theve circum-‘
,tances) ramouwnted to finenclally sustaining the 0peration~.

No such circumstances are hereo present. Lane had no dock
or place of rendézvous'for truckers. He made them no advgnce
There was nothing in the ovidence to indicate & limitation upon
those for whom he would negotiate haulage. | . _

Ir the opinion in the instant case refercnces are'madq to
the dusiness being conducted wmder Tene's meme and td his "undié— |
closed principals.” The evidence showed very clearly thuz shippers
were fully advised respecting his operetions end ehipping papers_'
end diXlings did not rofer to him as prineipal znd ¢fd aisclose the
name of the trucker who did the hauling. ’ ‘

ITndeed, the only cirecumstance upon vhich the transporte~
tion caste may de imputed to Tene's operations lies iﬁ his_cgrrying'i
blanket cargo insurance, the cost belng charged back to the various

individuai truckers. This was cheaper than for the 1ndividual

truckmen to‘carzyttheir oW COTerage.
In oy opinion something of a more substentiel nature tham
is disc;osed by the evidence s necessery to warrant a- rinding thet

Lane was operating as e uranuportation company.

W«a

R Commiwsioner.




