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"Decision No. AT

| BEFORE TEE RATLBOAD COMMISSION OF THE STATE OF CALIFORNIA

=000~

MERRITT-CEAPMAN & SCOTT CORPORATION, )
a corporation, )

Complairvant, R -
- ) Case No. 3989
vS.

SOUTEERNY PACIFIC COMPANY,
. & corporation, .

Derendaqt.

BY TEE COMMISSION:
| FIRSQ SUPPLEMENTAL OPINION AND ORDER _

o)1 March 2, 19%6, by Decisilon No. 28610, the Commlssion Towad
that the complalnant herein was entitled to repgration on certaln
shipments of\gravelLand sand which moved ovef derepdant!sllines\dnre
ing the two Jear period r»receding the filing of the complaint. |

The complainant now asks the Commission to reunder a ,upple-
.mental decision determining the exact date upon which its complaint
shall be taken as "filed” within the meaning of Section 71 of the
Pﬁblic Utilitles Aét;‘théréby rixing the two year periddvlimited by
that section for the'filing of complaints of this character; |

It eppears that some of the ohipmenxs on which reparations
are claimed wore tendered ror delivery on March 24, 1933, and
uhough the complainz was received at the Los Angeles orrica of. the.
Commission on Saturday, March 2%, 1935, 1t was not received 8% the
San Franc;,co orrzce watil Monday, Mardb 25, 1935.
| It is p*ovided in the statute that complaints of thiu character
‘shall be filed "within two years from the time the cause of action

acerues,” and that "the csuse of action shall be deemed to accrue




vpon t;g deliééry or tender of delivery of the shipmbnt." It
1s the established law of this state, as expressed in both' the
Political Code and the Code of Civil Procedure, that when computing
the time 30 1imiﬁed by statute for ﬁhe £iling of a complainz,‘the
first day shsll be excluded and the last dsy included, unless the
last day 1s & Sunday or hpiiday in which case it also is exclﬁdﬁd. |
Tae shipments here 1ﬁvolved were deiivéred or tendered for de-
- livefy onlMarqh 2%, 1933. It follows that the two year period
limited for the f1ling of & complailnt alleging an overcharge on
scck shipments would haw 'expired‘ on March 2%, 19%5, h_adv thg;- da.y
not been 8 Sunday. It being conceded that the complaiﬁi'was t1led
not later than Mondsy, March 25, 1935, its filing wes within the
time permitted by the statute. | A‘ |
| It 1s therefore unnecessary for us to dete:miné whether the
compiaint may be deexmed %to h&ve been legglly filed when d6l1vored
to the Los Angeles 0ffice of the Commission on March 23,'1935.” Cer~
tainly, it has long deen the Commissi@n's practicé to there reéeive
‘ all.pspers tendered for formal filing; and 1t has‘been assﬁmed'that
their receipt.at‘that office constituted a "riling”‘in compliance@ \
with any.#tatutory provision limiting the time within which‘filiﬁgs
might be made. | R

Therefore, good csuse appeariy,

| IT IS EEREBY ORDERED that the second paregraph of the Order

contained in.Dcéision.No.1286lo, issued on Ma:ch 2, 1936, in this

proceeding, de and 13 hereby amended to read as follows:

77 IS EERERY ORDERED thaet defendant, Southern
Paclific Compsny, be and 1t is hereby authorized
and directed to refund to complainant, Merritt-
Chapman & Scott Corporation, with Interest at six
(6) per cent per amnum, all charges collected in
excess of 4-1/2 cents per 100 pounds (exclusive of
the. emergency charge of & cents per taw) for the
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transportation of the shipments of gravel and sand _
involved in this proceeding which were delivered or
_tendered for delivery o and after March 24, 1933."

IT IS HEREBY FURTHER ORDERED that in all other respects Deciuion
Yo. 28610 shall remain in full force and efrect.

ed at San Francisco, Calirorn*a, this 2/ day or September
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