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'Decision No. __ .... '~/_.J __ "_, '_'_''"''_ 

BEFORE TEE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA 

-000-

MERRITT~CRAPMAN & SCOTT CORPORATION, 
a. corporation, 

vs. 

SO'CTEERN PACIFIC COMPANY,. 
. ,a. corporation, 

BY TEE COMMISSION: 

Compla1ns:c.t ~ 

Defendant. 

) 

) 

) Case No. 3989 
} 

) 

FIRST SUPPLEMENTAL OPINION·AND ORDER 

On March 2, 1936, b~ Decision No. 28610, the Commission tound . . 

that the complainant berein wa.s entitled to rep~ra.tion on certaiu 

3h1pments or gravela.ud ss.ud wh1cb. moved ovel- detends.ut l .s lines dur­

ing the two year period preceding the riling ot the complaint. 

The compla.inant now a.sks the Commission to render a supple­

mental deCision determ11l1ng the exe.ct date upon which its complaint 

shall 'be taken as "tiled" within the mes:o.ing ot Section 71 of the 

Public Utilities Act;· tb~reby r1Xing the two "lear pe:r-iod l1m1ted by . 

that section -tor tbe tiling or complaints of this chs.racter~ 

It e.ppes.rs that some of the shipments 0'0. wll1cb reparations 

are c1&1med were tendered for delivery on March 24, 1933:; and 

though the complaint was received at the Los Angeles Or~iee or the 

Comm.::..ssiotl. on Saturday, March 2.3, 1935, it was not received at" the 

san Franciseo Orr1ee until MondAy, March 25, .1935. 

It is prOVided in the 'statute tb$t complaints or this. character 

shall be t1led ftW1th1n two years from the time the cause or action 

accrues," and that "the eause-otaction shall be deemed to accrue' 
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upon t~e delivery or tender of deliv~ry of the shipment." It 

1$ the established 180· .... ot tb.1s sta.te, as expl'essed in 'both the 

Po11tical Code and the Code or C1vil Procedure, that when computing 

the t1me 50 l1m1ted b~ statute tor the tiling of So complaint, the 

first day shall 'be excluded and the last day included, unless the 

last day i~ a Suuday or holiday 1u which e&se 1t also is excluded. 

~e shipments here iuvolved were delivered or tendered tor de-

l1very 0'0. Ms.rch 24, 19'3. It tollows that the two year period. . 

l~ted tor the filing or a complaint alleg1ngan overc~ge ou 

s'C.eh sh1l'ments would ba.'\eexp1red on Ms.rch 24 .. 1935, had tbat&.y 

uotbeeu a Sunday. It being. conceded that the com~l41ntwas ~£led . 

not later than Monday, March 25, 1935 .. its t'i11ugwas w:Lth1u' the 

t1me per.m1tted 'by the statute. 

It is therefore unnecessary tor us to determine whether the 

complB.1'C.t mar be dee:ned. to have been legally tiled wheude11vered 

to the Los Angeles orrice or the Commission on.March 23, '1935. Cor­

ts.iu1y, it bAs lo'O.g been the Comm1ssi~n' s :practice to there rece1ve 
, 

allpspers tendered for formal f1liUSI and it bas been assumed that 

their receipt at that otrice constituted a "tiling" in compliauce: 

W1th any statutory proVision limiting the t1me Within which fil1ngs 

might be made. 

Thererore .. good cauze appeartg, 

IT IS :EEREBY ORDERED that the secoud pa.ra.g:t"a.ph or the Order 

couta.illed. in DeCision No. 28610 .. issued 0'0. March 2 .. 19~6, in this 

proceeding.. bes.:c.d. is hereby s.meuded. to read a.s f'ollows: 

"IT IS HEREBY ORDERED that defendant, Southern 
Pacific Company, be and it i3 hereby authorized 
sud. directed to retund. to complainant, Merr1tt­
Chapman & Scott Corporation, with intereet at siX 
(6) per cent per annum l all charges collected in 
excess ot 4~1/2 cents per 100 pounds (exclusive or 
theemerge:c.cy chargeot 6 e~ts per taz) tor the 
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transportation o~ the. shipments o~ gravel and sand 
!.llvo1ved 1n·th1s proceeding which were de11vered.or 
tendered for de11verr on and atter Msrch·24,1933." 

ITI$ ~~y FURTHER ORDERED th~t in all other re5~ect$ Dec13iou 

No. 28610 shall rema.1n ill f'ull foree and effect. 
r 

Dated at Sau Francisco,,'. Ca11torn!a, this 2 / .. day or Septem'ber 

1936. 

COmmi.:5s1o:ler3 . , .'. . .... ' 
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