Decizion No. EEE_JZfé_
BEFORE TEE RATLROAD COMVISSION OF TEE STATE OF CALIFORNTA.

In the Matter of the Applicstion of
CEARLES NEWELL
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| ) Applicatioh No. 20456
for a License as a Motor mranuportationg
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Zroker.

Char1e° Vewel;, in propria persona;

Fred L. H4gelowy Tor Paclfic Southwest Ra;lroad
: Assoclation, Protestant;

Z. L. Stern, by Fred M. Bigelow, for Railway Exvpress
Agency, Protestant;

J. L. An0s, Jr. and L. M. Bradsh =aw, for oacramento
Vorthern Rallway, Protestant.
THE COMMISSION:

2INIOXN

Charles Newell appiied to the Commission for a license
as a motor trensportation broker, pursuont to'Chaptef 705, Statutes
oL 1935, authorizizng hix to sell‘transportation‘ror some tweive
redlal highwey common cerriers or highwa& contract cafriers..
?ubiic‘hearing was}held'at Chico before Exeminer Elder, at which

apoplicant sppeared and described~his operation as heretoforc con-

ucted and as ke propozes 0 continve Lt under the license epplied

for.
Applicant ic already the holder of o vermit aﬂ & radiel

highway common cerrier doing business under the name "Golden Empire‘;




Trucking Sexvice.” Ee propbses to use the seme neme in operating
under the broker's ilconso. EHis home and office are in Calco,
waere he engages iz The treansportation oﬁ grelin, fresh and dried
fruld, screp iron, and other commodities Ln “ruckload quant;t;es

from Caico and vicinity %o other points, Including uacramengo,
Petaluma, Pittsburg, Emeryville, Osklond, San Frencisco, :reono,r anéd
Redding. He owns five pleces or units of equipment for which
Railroed Commission license plates have been Lssued to bim end which
ne uses in pefrozming e part of thls transportation. Tre bmlance
ol app cant'° trelflic, which cammot be accommodated on h¢u own
trucks, Lc hauled dy obher permit~nolders under arranaements with_
gpplicant pursuart to which cpplicant pays thom 89% of “he gTOSS
revenue from the Loaeds they hould. It L1s this phase of the business
which appilcant deems requires a bréker's iicense, |

The entire entexprise, however, is carried oz as a gingle,

.unified operation. There Ls no d¢ut¢nc vion between the manner of use
o7 applicant's own trucks and noge belongizng to. the other Operators.
All exe emplbyed in rotation or as may be conven;ent-o* approprzaxe
to the particular lozd at hand. Only one sot or}records is‘képt;
without Tegard to whether the traffic is SLanspo ted on the trucks
of epplicant or others. All arrangements with the sh;ppe** exe
negotizted snd concluded by spplicant. Although applicent teytiriedf
thet the other operators might deel directly with the shippers if
they choce, thlis, as a metter of fact, has nevor been done. ALl

raffic is handled In thec name of "Golden Exmpire Trucking Sexrvice."
it ié accepved under shippers’ forﬁs of bills of lading if p“ovided
by shlppers; therwise, applicant supplies o simple form of f*eigh*

on the billhecad of Golden Empire Trueking Sexvice. At the

? meking this application, epplicant also. put into use, in

connectlon witlh the shipments hauled by the other operaxors,'an
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edditlional form of document purporting +0 contain a recommendation

by Goldern Empire Trucking Service of an ™undersigned" motor carrier,

and ansporuat;on agreoment between such motor carrier and the

sainper. Applicant testified that cargo insurence is car*ied on

all shipments. The policy, walch wes produced st the hear;ng, is

& typicel carrior's indemmity pollicy inuuring appilicant aghinst
lability &s a cerzier for loss or demage to shipments.

It ip evident that applicent's bus;ness L3 not such as

to rTeguire. authority bdoth as a carrier and es a‘broaer. He 13 not
carrying on two kinds of businesses dut only'oné - that of-a carrier.
His use of independent truckmen i:c purely to supplenent his own
trucks and enable him o hendle en ;ncreaued volwme of traffic, with-
out the zecessity of himself acquiring additionsl equipment. He
controls the movement of %he entire volume of trarfic ezd of 211 of
the trucks in trensporting it. Eis relationship t0 the shippers is

féenticel, regerdless of whose trucks move the treffic. In this
Tespect the substarnce of the trensaction, rather than the form of
the doéuments used, is decisivu. He 1s not acting as "xn intermeldiery
between the public and mo%or ¢arriers of property"- ﬁe‘is himsel? &
caxrier of ell the traffic, for the tramsportation of = paxt or which'
Le subcontrects with other carriers. Such operations.would_not‘be
witkin the authority conferred by a motor transportation broker's.
license.
Amnlication of Williems, Dec. Vo. 28958, doted
July 2, 1936, on
Application No. 20555;
Appl¢c“tion of Umll,naugh, Dec. No. 29083, dated

Avguzt 31, 1936, on-
Application No. 20464-

Arplication of Petercen, Dec. No. 29024, dated .
CAugust 21, 1936, on-
A@blxcat;on No. 20465,

They m_ght pronerly be carried on under a ce.rrier'¢ perm;t ir ell
conditions and limitetions Imposed by statute and order or.the\x
5. ‘




Cozmlission with respect theréto~are complied with. In this .
casé it appears that applicant's public liability end oroperty
damoge Lnsurance poliéy does not meet :equireﬁents in so far as -
concerns his operations through sub-contrectors. There is also
tesvimony teﬁdin@ o show his operation between Cﬁico, on the one |
bend, and Sacremento, San Framcisco, end Oskland, on the other,

o be so habituel as to render it one between fixed terminivwifhin
the moaning of the Public Utilities Act. Such en oéeration s
not authorized by epplicant's radiel highway common carrier's |

permit, but requires a certificate of pudblic convenience end
necessity as a highwey common carrier. (Motor Freight rerminal Co.

v. Moye Forwerding Co., 37 C.R.C. 857; writ of review denied,

Moye Forwarding Co. v. Railroad Comwmission, S.F. No. 14801;'

Reguléted Carriers, Inc, v. Universal Forwarders, Lté.,: Declicion

No. 26236, Case No. 3544: writ of Toview denied, Universal

Forwarders v. Railroad Commiszion, L.A. No. 14457). Attention

should be given %o terminating this form of operation and correct-
ing the scope of applicant's public lLability and property. damage
protection. | 1

‘The application for license as Motor Transportation

Broker must be denied.

'O RDER

Public hearing having been held in the above entitled
application, the matter having'been.submitted, axd.the Comnission

being fully advised:




IT I8 ‘"-'ERBBY ORDERED that said Appiication No.
20456 of Charles Newell bde and the same 1z herodby denioed.

Dated at San Frencisco, California, this.'éf?géz
day of October, 1936. | |
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Commissioners,
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