Decision No. DG4 82

BEFORE THE RAILROAD COMMISSION OF TEE STATE OF CALIFORNIA
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TEE RIVER LINTS (The Californis Trans-
porvation Company, Sacremento Navigabtion
Compeny, and Fey Tremsportation Compeny),
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Compleinants,
TS
' Caze No. 4102.
PELRL T. LANE, doing dusiness under the
nexe and style of MASSOCIATED TRUCKERS,™
JOEN DOZ, RICEARD ROE, and JOEN DOZ
CORPORATION, . .

Defendants.

MeCutehon, Olney, Mannon & Greene;- by F. .
Mielke, ZLor Complaineants;

Edwerd . Berol esnd Marvin Haondler, Lor
.Defendent Pearl F. Lanec.

BY TES COMMISSION:

ORINZO

COmplainanté ere engaged 1n the transportation of
Lrelight by water betweecrn San Francisco}Bay-points ané points on
the San Joaguin end Saereamento Rivers, including Sacremento.
They ellege in thelr complednt Yhat dofendamt is wnlewfully
' éngaged ir the transportation of Ifreight es a common caxrier by
auto truck bevtween iie fixed termini of Sen Francisco and
Sacremento, without & certificate of pubiic convenicnce amd
necessity or other »ight. The answexr or~derch¢ant Pearl F. Lane

admits she possesses no cortificate, dut denles comploinant’c
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other ollegotions. She contends that, as the holder of = pormit
&s 2 hlighwey contract'carrier, ghe ls serving a Tew selected

customersz, ead is & contract and rot a common carrier.

2ublic hearings were held before Zxeminer Zldor, the

matter was submitted, and it is now ready for decision.

For cbout two years defcndant hac been engagel in the
operation, almost entirely between Sen Francisco and Sacrenento,
of four tractors énd-semiét:a;lars. At the time of the first
hezring herein ske was ser#ing some thirteen shippers in the‘trans-'
portation of e variety of general commodities in both directions
between tbose points. She was also engaged in transporting wine
for an «dditional shipper between San Fraﬁcisco snd Lodl, & point
not strictly involved Za this proceeding. All of this traffic was
obtained by the solicitation of D. E. Iane,'dercndanz's-manager,ﬁor
through shippers' foxiliexity with the'service belng rendéred’others.
Cther shippers also were sollicited with defendant’s approval, ol-
vaough she testified thst D. I. Lane was "nos authorsized to'solipit
zuck.™  Several shiypers previoﬁsly served were not uéing,derend-
ant at the time of the 2irst heering; certain other shippers
defondant ceased serving betwoen The Tirst and the last hearing,
and one new saipper was first served during %“he. same périod.‘ |
Whilé defendent’s trucks sometimes run "light," she testifled that
che Xeeps them busy and has &ll the‘business aﬁd customers she can
take care of. Skizments move under individuel billings eltzer on
o nand-teg oT receipt, the form for whlch applicant supplies, or on

standexrd stralight vills of lading.

Defondans contends her customers constitute a selectod

group served pursuant 4o bona fide mutually-binding ¢ontracts for o

continuing course of business. Of the fourteern shippers zhivping
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between San Fronciseco =nd Saeramento curiag the heerings, defendemt
aad entcred into w*¢t on coniracts with clevcn, and clalmed to have
oral-cont*ucts or arrangements with three. Five of the “en
written contracts nurporield tb require the shippers to use
ae*enaan*'" °erv_ce for all of thelr skipments betweon Saz Frahcisco
and Vacramenco, four Imposod on the ciinvers the 11lusory dblisa—
tion of using defendant for gll suech shipments'trangnor*ed by truck,
end one of these four provided thet the shipper might use othor
Trucks tﬁan defendant’ s, ot The shalpper's opt;on. The other two
w*;t ven contracts ;mbove no obligation'whatever‘upoﬁ the shivpers
except, in the ccoe of ‘one, vo pay agreed Tavtez for the tranwporu--
ion of such shipments as might be tendered. One chipper,
asserted to aave an oral contract to the zeame effect .as the written
ones, denied heving ony contrect with defendart end testifﬁed it
wes onﬁl with him whether he should patronize de*endant 2% 2li.
Another was shown o oe using commla;nant's sexvice o uacramento ’
as well as &efend“nt'a, evidently without remonstrance rrow defendunt.
Numerous othor ve atrons of defendant were using ovhor carriers ac
well, amonz then be;ng two of “he shipyers whose written\cbntracfsr
Purnorted %o bind them %o shlp exclusively by defendant. Derendant,
in Tect, Testified that she interpreted the contrects to requ;re
the sbippers U0 vender her only those shipments wh;ch were to‘be

transnorted by truck.

It thus appeers that, in general, dofendant's comtrects,
cither on their face or as interpreted and appiiea byithe parties,
contain zmo reel nmutuality of obl_gau;on' the shipperé‘ use of
defendant's service is optional with them. It is imp6ssible o

conclude, moreover, that defendant's chippers comstltute e sclcct-

ed or limited group. Oz the convreary, Lt appoars that they“arel
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constently fluctusting and chenging. Thelr mumber 1s Tew, dut
this I largely due to the Tfact that\defendant's cervice comsists
of the transportation of large lots, and the eiﬁént oL her oquip-
aent is ro ther limited. The public is served to the eftenf
these cond;tion, neﬁmiu, and an orrer %0 40 s0 Iis maintained by
sol¢citat¢on, as the evidence shows. TUnder such c;rcwmstances}
refusal %0 accept certain shipments does not establisﬁ contrec*
carTier status. Taero is no question that derendant operates
usuzlly end ordinar;ly between San Francisco and Secramento. Ve
conclude, therefore, uhax defendont should he o*dere& to cease and
desl qt onera*ion as & ccmmon cerrier of frelight by Truck between

tae ired termini of Sen Francisco and Sacramcnto.

An order of this Commission rinding an operation to be
wlawful end directing thet 1% be discontinued is, 4in its offect,
not unlike an Injunction is sued by & court. A violation of suck

order constitutes a contempt of the Commission. The California

Constitution, the Pudlic TUtilitles Act, end the Highway Cerriers’

ActAvest the Commission with power and suthority to pumish for
contempt in the somo menner and tO the seme extent as_courts-of
record. In the event a party is adjudged guilty orvcontgmpt, a
Tine ﬁay ve imbbsed in the emount oL $$O0.00,‘or‘hé“may.be imprisonévv'
od ZTor five deys, or both. C.C.P. Sec. 1218, Mbtor Wreightf,

Terminal Co. v. Bray, 37 C.R.C. 224;- In re Ball and Hayvo,

37 C.2.C. 407; Terzuth v. Stamncr, 36 c.a.c, 4u8  Pioneer Ern*e

Comnany v. Kel&er, 3% C.R.C. 571.

It should also be noted that under Section 79 of the
Public Utilities Act, a person who violates an oxder of the
Commission 1s gullty of & misdemeanor, and is punishable by a fine
not exceeding $1,000.00 or by imprisomment in the County Jall not

exceed;ng one yeaxr, or by both rine and xmpﬁgwonment.
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IT IS EEREBY FOUND that defendsnt Pearl F. Leno,

doing business as "ASSOCIATZD TRUCKERS," is operating es e
highwey common carr*e*, es defined Lin Section 2-3/4 of the Public
Utilitles Act of tho State of Califormis end Sections 1 (f) end
1 (g) of the Highway Cerriers' Act of the Stete of Californiea,
befwéen the fixed termini of San Framcisco and Sacramento,

vhout Iirst having secured from this Commission a certificste
of public convenience and necessity suthorizing such qjefation,'

ead without other operative fight.

IT IS EEREZY ORDERED thet defendsnt Pearl F. Leme
cease and dcu¢wt dlﬁectly or indim ectly or by any °ubterrugo or
device, from conducting or con inuing ay exd all of such

operation, unless end until she shall have socured from the

Rellroed Commission a proper certiflicete of public convenience

i

end necessity therefor.

IT IS EEREBY FURTEER ORDZRED thct the Secrotery of
this Commissioﬁ shell caﬁse a certificd copy o* this order 0 be
Personally served upon seld Peerl F. Lano, and that ho cszuse
certificd copios thereof to be melled to the Diztrict Attormeys
of the City améd County of San Fremeisco, the Counties of Alamele,

Contre Coste, Soleno, and Sacremento.

IT IS ZZEREBY FURTEER ORDERED that the complaint herein
e and the sam s hereby d;um¢ysed as to thc defondants nemed

thereln as Jokn Doe, Richard Roe, ané Jokn Doe Corporation.




| IT IS HEREBY FURTHER ORDZRED that the offective
date of this order shell be twenty (20) days from the cate of

sexvice hereol upon defendent.

Dated at San Fr...nci.,co, California, this M
dey of Ln /%—

.‘L

Comnissioners. \




