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‘Decision No. 3;$m1,s

EEFORE TEE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA.

SOUTEERN CALIFORNIA FREIGHT LINES,

In the Natter of the Application of
e

)
e corvoration, for a certificate o

)
: ) Application No. 1967S.
public convenlence end necessity ) .

extendiag its sexrvice from Mecca to
Calipatria, Californie.

H, J. Bischoff, for Applicaat.

L

R. E. Wedekind, for Southern Pacific Company
Pacific Mbtor Transport Company and
Reilway Express Agency, Ine., Protestants.

Wellace X. Downey, for Pacitic Freight Lines,
Protestent.

George Brend, in pro per, Protestant.
BY THL COMMISSION:

CPINION

By its application orlginally filed in this proceeding
Soutkern Celiformia Freight Lines, a corporation, operating as a
‘hishway cormon ¢axrier betweén Los Angeles and Mecce and other
points irn the Coachella Valley, under authority previously granted
by this Commission, sought a certificate of public convenience
and necessity authorizing the extension ¢f 1ts service between
Mecce and Nilend, via Calipatris, together with the right to
operate within a zone extending five miles on each side of the
highway traversed and within a radius of five miles from the center

- of the town of Celipatria. 3By an amendment subsequently filed




&pplicant, for the purpose of clarifying a certificate previously
srented, sovght suthority to operate within a zorxe of ten miles
on each side of the highway between Indio and Oasis, end slso asked
thet 1t be permitted to use as an alternate route %o and rrom
Calipatria and Niland the highway lying west of the Salton Sea,
vie Westmoreland and Ossis, proposing, however, ro service to
polnts intermedlate Calipatria and Ocsis, via Westmoreland.

In its origimal form the application sought euthority to
ransport all commodities, rates belrg provided for the handling
of produce from Meccs ard Calipatrie and surrounding territory to
Los Angeles, and for transporting general products in the opposite

direction. Following public heecrings had vefore Zxeminer Gorman

at Niland and'Los dngoeles, the metter was submitted. Eowever, upon

the filing of & supplementol spplication on Octover 5, 1936, whereby
epplicent undertook to restrict the proposed service to the trans-
portation of farm products and the return of empty contalners, over
the proposed extensiorn and the alternste route, the matter was
Toopened for furtler heering. On October 27, 1936; 2 publlie hearing
was had before EZxaminer Austin et Los Angeles when the matter wes
subnitted and it 1s zow ready for decision.

Applicant's proposal, as limited by the supplenentel
epplicatior, contempletes only the tramsportetion of farm products
and tke return of expty containers, the request for autkority to
engege in the tremsportation o2 zeneral merchendise having been
witkdrewn. This service will be conducted over the routes extend-
irng both easterly and westerly of the Salton Sea. A blanket rate
of 30 cents per 100 pounds for the tramsportation of produce will
be published; zo additionel charge being exacted for the return of

expty conteiners.




At the hearing on the supplemental epplication, protests
were voiced by Pacitic Freight Lines and by\Georse Brand, ope:ating
under & pernmilt es o contract ca:rier. Neithor Southern Pacific
Company, Pacific Motor Transport Company, nor Reilway Express
Agency, Inc,, appeared or offered any testimony.

In support of its application the eppliceant introdpced
evidence t6 the effect that the towns of Cellipatrie end Nilend,
together with the farms surrounding them end borderirg the highwey

connecting them, are now provided with no regular truck service;

that the volume of produce moving from thic territory to the Los
Angeles merket justifies the esteblishment end meintenence of
roguler scheduled truck service simllar to thet now prov;ded by
epplicent between Los Angeles and all points_in the_Coachella Velloy;
and that applicant"will furnish an adequate service, providing a
pick-up of vegetables in the fleld and a delivery of them at the

Los Angeles merxrket by midnight of the same day.

Between Mecoa end Calipatris, a distance of 54 miles,

the highway lylng east of the Salton Sea extends for some 35 miles
south of Mecce through an unevltiveted ares. TFor the remeinder of
this distance, approximately 18 miles, it traverses an aresa devoted
ip the raising of produce, consisting rrincipally of tomatoes and
including also lettuce, egg plant, squesh, peas, beans, peppers,
and other common vegetables, and cantaloupes ag well. Since part
of this highway is in poor cordition, not suited to the efficient
operation of trucks engaged in a service such as that contemplated
and subject also to weight restrictions, applicant proposes to
operete over an alternate route, west of the Salton Sea between
Qacls, Calipatris and Niland; via Westmoreland, serving; however;

no intermediate points between Oasis end Celipatria.
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In conjunction with its present operations, applicant

will conduét a daily overnight service between Celipatria and
Niland and Los Angeles, operatins under regular schedules, and
providing wher necessary additiomal trucks which will leave the
Velley es lete as 5:00 o'elock P.M., thus enadbling the growers to
dispose of their produce at the midrnight market in Los Angeles.

To promote the growers' convenience, a pick-up servi¢e will be pro-
vided in the flelds. The record skhows that epplicant has sdequate
equipment, facilities and resources to conduct this service.

At the first hearirg eleven growers testified, of whom
seven were called by the epplicant and four by the protestent.

At the second hearing applicent recalled one of these witresses who
previously hed testified in his favor and he produced two, who
though formerly favoring the protestants were now disposed to
support the applicant. At the original heering applicant also
produced five witnesses engaged in other pursuits who described

the need of an improved service for the tramnsportation of gemerel
merchendlse. In view of the narrowing of the lssues by the supple-
mentel epplication, their testimony is no longer materisal.

Briefly, the testimony of the growers shows that within
an area surrounding Niland, adjoining Celipatrie on the north, end
bordering the highway connecting these polirts, they are engaged
during the season, which extends generally from December lst o
the end of June, varying somewhat according to eéch commodity emnd
increasing to a peak es it wears on, in reising produce of the
verietlies desceribed abdbove, a substantial part of which is marketed
iz Los Angeles. To secure the best price, 1t 1s essentiel that
this produce reach the Los Angeles market by midnight or shortiy

afterward; that arriving later it is held over and bdrings e lower




price. To meet their demends, =n expeditious service providing a
late afternoon pick-up in the fields is essentiel. They have found
the rall freight service too slow to suilt their needs. At the

Tirst hearing several growers testified they were using the %then

unregulated truck service confucted by Sones & Brand, who, they

stated, provided en expedlitious service at rates averaging ll cents

por crate and 15 conts pexr lug, egquivalent to 37 cents and 55 cents

per 100 pounds, respectively. This they found to be quite satisfactory.
Some of these witnesses testlified they would use epplicent's sexrvice,
if esteblished, and all who were celled at the last heering so
testified. They stated that the facilitiles of Railway Express

Agency, Inc., and of Paclfic Motor Transport Compeny were used

only during the off-peek seaszons when expeditious truck service

was no longer required nor available.

From the testimony of Fred Somes, & trucker who testified
at both hedrings, it appears that formerly he was assocliated with
George 3rend, both of whom operated as Sones & Brand, kut not as co-
partrers, the business originating in this territory belng divided
between them. The acreage wnder cultivation inm this srea, SO he
testifled, has ircereased swbstentielly during the past five yeears,
there deling at present some 2ifty or sixty growers who ship regulaxly
to the Los Angeles market, their produce moving in heavy volume and
requiring an expedited service. This witness, a respondent in Case

4129, was found dy Decislon No. 29116 in that Proceeding to be

operating without a certificate as a highway common carrier snd was

Trequired to desist. At prosent, he is supporting applicant's

proposal.
In the exmendment to the application filed February 6th,
1935, applicant sought peralssion to serve 2 zone ten miles on esach

side of the highway between Indio and Oasis. It eppears thet by
S.




Decision No. 27344, on Applicailon MNo. 18480, dated September 1ltk,
1934, epplicant was grented am operctive right for the transportation
of property "beiween Seauwmont end Neces, laterally for a distance
of ter miles on elther side of the highway traversed oy suthority of
Decision No. 26186, on Applicetion No. 18977.m Applicent points
out thal the decislon is not c¢lear, since it apperectly greanted the
lateral right along the route authorized by Decision No. 26138, to
vhis extent exbracing a more extensive territory than the points
actually named. 32y the decision last mentloned the Commission per-
mitted the transfer to Coast Truclk Line of certain operative rights
thez owned by affiliated operating comparles. There gppears to be
e need for the laterel service proposed. Therefore, such e
certificate will be granted.
The granting of this epplicetior was protested by Pacific

Freight Lirces and by George Brsxmd. As we have stated, nelther
Southern'Pacific Compeny, its arfilieted companies ror Reilway
Ixpress Agency, Inc., sppeared at the final hearing or offered
any testlimony, aithougb, et tke Tirst hearirg, they produced wit-
necces who deserided their service.

 The record shows thab the rall service,both freight end
Dassenger, from Calipatris to Los Angeles is conducted upon the

following schedule:

c.L., L.c&) “ 71 #819

& P.U,T. Expresscs)
Iv. Calipatria 6:00 to 7:00 A.M. 10:33 P.M.
Lv. Nilend 7:00 to 8:30 A.N. 10:5% P.M.
Az, Low Angeles 7:00 to 10:00 P.N. $:00 &AM,

(1) Under this sckedule carload, less-thon-cerlosd and PJLT,

- Ireight Iic trausported by locel freight train to Indlo, . whence
it 1s handled by west menifest freight train to Los Angeles.

(2) onsg service 1s provided by passenger train #365'connecting at

~ Nilend for Los Angeles with passenger train F11.

(continued) 6




From this schedule it is apperent that produce cannot
reach the Los JAngeles market vie rail freight or Pacific Motor
Traansport éerviée on the dey it was harvested. On the contr&r?, it
zast be tendered for spipgent the next morring and will not arrive

in Los Angeles until 10:00 ofclock P.M., reaching the market one

day late. Many of the farmers testified that the afternoonm express

service was too early and the night schedule failed to reach the
nidnight market im lLos Angeles; moreover, they stated the Rallway
Express rate of 90 éents per 100 pounds to Los Angeles was too high.
Some three yesrs sgo Pecific Motor Tramsport freight was
hapdled on a train then leeving Celexico around 5:00 o'clogk ?.N.
exnd arriving at Los Aageles shortly after midnighﬁ, so’as to ?rovide
for delivery at tkhe Lcs Angeles merket by 2:00 ofclock A.M. waever;
tecause of lack of patronage the schedule was withdrawn. |
From the testimony of Mr. C. G. Anthony, Vice-President
of Pacific Freight Lines, it appesrs that this protestant operates
as & highway common‘carrier vetween Los Angeles and Imperiel
Velley points, suck as Westmoreland, Brawley, Imperiél, Heber, El
Centro, Celexico, Holtville and Seeley, providing an unrestricted
sexvice as far north as Oaslis and serving a letersl zone rivg miles
in width. At Calipatria the service is sudbject to a restriction
limiting all shipments to a minimum of 10,000 pounds for commodities
other than dairy products. Competing In this territory not only
with Southern Pecific Company amd Pacific Motor Tramsport Compsany,

but with uncertificated cexriers as well, ithis protestent has

{footnotes continued)

(3) This service is provided by passenger train #819. Nelther
trains Nos, 365 nor 819 will handle P.M.T. freight; they carry
Passengexrs and oxpress orly.




endegvored to secure z substential part of the produce originating
in tkis area; having conducted in the past few years verlous surveys
durirg the course of which growers and packers were interviewed.
As & result rates were publlished designed to meet the going rates of
the truck operators. Protestent's efforts have uniformly.railed,
the uncertificated trucks havingminvariably seeured the business
through still lower rates which they established. Ir 8ny miore
business is diverteod, this witness testified, the revenues of the
coxnpany derived from traffic moving to zund from this te:ritory, now
besed upon depressed competitive rates, wlll be still further depleted.
To guard asgeinst this, the witness stated, this protestant should be
protected ageinst invesion of the territory it now serves.

This provestant serves neitker Celipatrie, Niland,.nor
the adjacent territory; on the other hend, applicant doe§ not SQ?k
directly to enter tae field served by Pacific Freight Lines. But the
latter has directed attention 4o the fect that applicant also
operates through its arffiliate, Southera Celifornie Freight Forwarders,
az express corporation, which is now serving, through underlying
common caxrriers, the territory south of Niland. Protestant urges
that sny certificate granted herein should be so restricted as to
prohibit eny express corporation or freight forwarder from hendling
traffic oxiginating et polnts south of Niland at rates less then
the combination of locel rates evaileble to the general publiec.

Mr. Henry Blschoff, President of the epplicant ané also
e director of the Southern Celiforzie Frolght Forwerders, testified
that the future operatiors of the two companies in the territory
south or Calipetria could not now be forecest. The applicant,howvver,
is 2ot now interested in this phase and bas no present intention of

operating in this territory through Southern Cellifornia Freight




Forwarders. He declined ;o agroe 1o the limitation suggested by
provestent Pacific Freight Lirnes.

From the record, it is cleexr that applicert's showing
relates only to the needs of the producing area edjacent to end lying
between the tYowns of Calipatris end Nilend; it has no relation to
the necessity, 1f axny, for a through express service. It therefore
eppears reasonabie that in any certificate grented to epplicent the
Commissior should impose a conditionvinhibiting the epplicant from
entering into any contract, sgreement or understending, directly or
irdirectly, with any express company or any highway common carrier
for the transportation between Los Angeles end any points in the
lmperial Velley south of Niland of any treffic at rates to the
generel public lower than the combination of locsl rates over Niland.

The protestent George Brand, who was formexrly, but is no
longer, assoclated in busivess with Fred Sones, testified he wes
operating between the Nilernd area and Los Angoles as a highway con-
tract cerrier under a permit grented b& this Commlssion, servirg some
wenty-Tive growers who, he steted, hed found his service sati&factory.
He objected to the granting of this epplication, asserting 1t woula
result in impeiring his present service.

From the record in this case it is gpparent that a need
exists ror-the esteblishment of a common carrier truck service which
will enable the growers in the vieinity of Ntlend emd Callpatria to
have their produce transported expeditiously to the Los Angeles
warket. The present rail freight, Pacific Motor Tramsport, snd
Reilway Express Agency service do not eppeer to satisfy their require-
meats. The proposed service will not compete directly with theat
conducted by Pacific Frelght Lines end in order thet the door may

not be opened to permit such competition to be brought about through




vhe lostrumentality of Southern Celifornis Frelght Forwarders,mthe

certificate herein granted will contain an éppropriate reostriction.
Since protestant Brand operates only as a highway contract
carrier, he cannot, in the absence of a certificate, undertake to
serve the public genorally over any regular route nor between fixed
vernmini, for if ke did so, he would be operating unlawfully. The
grenting of the certificate sought will in no way interfere with
the continuance of his Present operations. Under existing legislation,
there is exmple room for the operation, each within his respective
sphere, of both highway contract carrlers ard highwey cormmon carriers
serving the same territory; their rights do not end should not
conflict. The existence of & contract carrier service is not of
itselfl sufficient ground to justify the denlal of a certificate
where the cvidence shows, as it does here, the need for a common
cexrier service. This is true beceuse of the inherent differences
between vhe two types of carriers. A common carrier must dedicate
his facilitlies to the publliec, and he cenm be required dy the shippers
To provide an adequate service et reasonable end non-~-discriminatory
rates. This, however, is not true as to the contract carrier. He
mist select a limited number of shippers with whom he may entér into
contractuel relatioms upon terms which often vary as to the
Tespective shippers, so that were he operating as a common carrler
& menifest diseriminetion would be created. EHe does not and cannot
kold himself out to sexve or enter into contrects with anyone
electing to use hils facilities, for the moment he does 50, he becomes
&4 common carriexr whose operations, if conducted over a reguler route
or between fixed terminil, are unlawful unless he holds a certifricate;

end If carried on within a generel area, are forblidden unless he holds




a radiel permit. Obviously, where, as here, the need for s service

open t0 all zas been shown, the shippers should not be left to the un-
Testrained discretion of some contract carrier who mey or may not,

a3 he sees iV, cnter into contracts with any of them. They are
entitled, where such & need bhas been established; te the serv;ce of
oné who mey be compelled to meet thelr reasorsble demends. Only in
this wey may a well rounded and balanced tramsportetion system de
develoved which will elike meet the requirements of the genersl

public end of those shippers who mey clect to engage the services of

private carriers. A certificate will therefore be granted.

Based upon the evidence offered at the aecaring in this pro-
ceeding, THE RAILROAD COIMMISSION OF THE STATE OF CALIFORNIA EEREBY
FINDS AS A TACT that public convenience emd mecessity require the
operation by Séuthern California Freight Lines, e corporation, of
a motor truck service for the transportation of property as a highway
coxmon carrier, as definmed in Section 2-3/4, Public Utilities‘ﬁct;
tetween MNecca and Celipetria, via Niland, together with the right to
serve a laterel zone of five miles on each side of the highweay between
seld points, over and elong said route, and also es an alternate roﬁte,
over and elong tke highway between Calipatris end Qasis, via West-
2oreland, for the transportation of farm products only from Célipaxria
and Nilszxd end sadéd zone to Los Angeles, end for the return of empfy
contelners only, from Los Anéeleé to Cellpatrie end Niland emnd ssid
zone, as an extension of the present service of seid company now con-
ducted between Los Angoles and NMecca and other Points in the Coachelle
Velley; provided, thet no intermediste service may de rerdered along

sald alternate route beotween Celipetria and Qasis, via Wostmoreland.,




The Cormission further finds thet pudlic convenlence and

aecesslty require the operation by said Southoern Californis Froight
Lines of & motor truck service for the transportation of property
as such highway common carrier between Indio and Oasis laterally
rbr a distance of ten mlles on each side of the highwey traversed

by seid applicant inm conducting its present service between sald
points.

Applicant is heredy placed upon notice that "operative

rights™ do not constitvute a class of property which shéuld be
cepitalized or used as an element of value in determining reasonable
rates. Aside frox thelr purely permissive aspect, they extend to
the holder a full ox »artial monopoly of a class of business over

a perticular route. This monopoly feature may de changed or
destroyed at any timc by the State which is not in eny respect
Limited to the number of righis which mey be given.

A public hearing having been hed in the ebove entitled
proceeding, evidence having been recelved, the matter having been
duly submitted, and the Commission now being fully advisad:

THE RAIIRCAD COMMISSION OF THE STATE OF CALI?ORNIA DOES
HEREBY DECLARE thet publiec convenlence and necessity require the
operation by Southern Celifornia Frelight Lines, a corporstion, of

& motor truck service for the tramsportation of mnroperty as a highway

commmon ¢cerrier, as defined in Section 2-3/4 Public TUtilities Act,




between lMecca and Celipetria, vis Niland, together with the right
to serve a lateral zone of five miles on each side of the highway
between sald points, over andalong said route, and also &8s en
alternate route, over and along the highway betweon Calipatria

and Casis, via Westmoreland, for the transportation of Lferm products
only from Cellpatria and Niland and sald zone to Los Angeles, and
for the return of empty containers only, from Los Angeles to
Calirpetrie and Nilend and said zone, as an extension of the A
present service of said compeny now conducted between Los Angeles
end Mecca and other points in the Coachells Valley; prévided, that
no intormediate service may be rendered along sald alternate route
botweon Celipatrle end Oasis, via Westmoreland.

The Comxmisslon further finds that pudblic convenience ard
nec¢essity requlre the operatioz dy sald Southern Celifornia Freight
Lines of a motor truck service for tae transportation of property
es such highway common c¢arrier between Indio and Oasis laterally
for a distance of ten miles on each side of the highway treversed

by sald epplicant in conducting its present service between said
polnts.

IT IS EERESY ORDERED thet & certificate of public

convenlence and necessity therefor be, and the seme is, hereby
grented to Southern Celifornis Freight Lines, subject to the
following conditions:

1., Applicant shell file & written acceptance of the
certificate hereln granted withln a period of not
to oxceed fifteon (15) days from dete hereof.

2. Applicent shell commence the service herein
euthorized within a period of not to exceed thirty
(30) deys from the effective date hereof, and shall
file in triplicate and concurrently meke effective
on not less than ten days' notice to the Railroad

13.




Commission and the public a tariff or teriffs
constructed In accordance with the requirements

of the Commission’s Genersl Orders and containing
ratos and rules which in volume and effect, shell
be identical with the rates and rules shown in the
exhibit attached to the epplication in so far as
they conform to the cexrtificate herein grented, or
rates and rules satisfactory to the Railroad
Commission.

S. JApplicant shall not enter into any contract,
agreement or understending, directly or irmdirectly,
with any express corporetiorn or automotive highwey
common carrier for the tremsportation between Los
Angeles and eny poimt in the Imperial Velley south
of Nilend, of eny traffic st rates to the general
pudblic lower than tke combination of local rates
over Nilend.

4. 4pblicant shall file, in duplicate, and make B

effective within a period of not to exaeed thirty (30)
deys efter the effective date of this order, on not .
less than five days’ notice to the Reilwmoad Commission

end the public, time schedules covering the service
herein authorized in a form satisfactory to the
Rellroad Commission.

S. The rights end privileges herein authorized may
not be discontinued, sold, leased, transferred nor
assigned unless the written consent of the Reilroad
Commission to such discontinuance, sale, legase,
transfer or assignment has first deen obtained.

6. No vehicle may be operated by applicant herein

unless such venicle is owned by said applicant or is

loased by applicant under = contract or agreement on

a basis satisfactory to the Rallroed Commission.

‘For all other purposes tho effective date of this order
shell bve tWenty (20) days from the date hereof.

Dated at Sen Francisco, Celifornia, this é&&ég?;ay ot

D e Aen , 1936.
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Commissioners.




