Decision No. 29359

BEFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

-000=-

In the Matter of the Investlgation, oun the
Commission's own motion, into the opera-
tions, rates, charges, classificatlions,
contracts, practices, and permits,or any
thereof, of CARLEY & EAMILION, INC., &
corporatlon, &s & highway carrier between
any points in this State, and wmore partic-
ularly between San Francisco and South San
Pranclsco, on the one hand, and Cakland
and other bay area points, on the other
hand.

—

Regireld L. Vaughen snd E. H. Hart, for Paclific
Motor Tariff Buresu.

Gwyn E. Baker, and E. M. Wade, for Carley &
Hamiltor, Respondents.

A. L. Thittle, for Southern Pacific Company and
Pacific Motor Transport Compary.

WHITSELL, Commissioner:

OPINION

The Commission, in this proceeding Instituted upon its own ..
motion ar investigation into the operations of Carley & Hamilton, Inc.,
e Californis corporation, hereinafter referred to at times a3 respondent,
for the purpose of determining whether or not respondent was engaged
in the bdusiness of a highway common carrier between San Francisco and
South San Francisco on the one hend, and Oskland, Berkeley, Emeryville,
Alameda, Richmond, Ssn Leandro and Hayward on the other hand. The
proceedlng was instituted, also, for the further purpose of determin-
ing whether or not the respondent was violating any of the provisions
of the Highway Carriers! Act (Chapter 223, Stats. 1935) or the City
Carriers! Act (Chaptor 312, Stats. 1935) or of any permit or permits

f1zsued by the Commisclon pursuant to sald acts.
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Public hearings were held in San Francisco on the'27th, 29th
and 30th of Octover and on the 10th and 25th of November 1936, at which
place and times evidence was introduced. The matter has been submitted
and is now ready for declsion.

Tre evidence presented at the hearings in this case disclosed
the following facts:

Reapondent Carley & Eamilton malntains its principel place of
business in Sen Francisco. It commenced to operate in 1902 and was
lacorporated in 1905. The corporation is engaged in the local drayage
business both in San Franclsco, and in Oskland, for which it has &

City Carrier permit. It operates, too, under s Radial Eighway Common
Carrier permit and 8 Highway Contract Carrier permit, and also, conducts
the business of & freight forwarder for which it has a tarifl on file
with the Commission. A large psrt of respondent's buslness consists

of the transportatioa of pool car shipments, In commection with the
distribution of suck cars and pursuant to contracts with certaln ship-
vers, respondent transports considerable property across the San
Francisco Bay. The operations of this character between San Francilscee
and South Sen Francisco on the one hand, and 0skland, Berkeley, Emery-
ville, Alsmeda, Richmond, Sar Lesundro and Haywerd on the other hand, were
under lavestigetion In this proceeding to determine whether respondent
was operatlng &s & Highway Common Carrier between the terminl involved.

The operations of respondent in question irn this matter, may
be divided for purposes of discussion in this decision into two classi-
ficatlions, first, those conducted pursusnt to respondent's Highway
Contract Carrier vermift, and secondly, those forming & part of inter-
state commerce.

The evidence adduced at the hearings showed that respondent
had transportation contracts with elght shippers. Respondent transports
property for six of these shippers regularly sud In considerable volume

between San Francisco and East Bay points. The other two shippers had




less tonnage to be moved and respondent transported zhipments Lfor then,

between the points here Involved, only once or twice a month on an
average. Cne of the elght shippers with whom respondent had con-

tracts was added to thoae served by respondent in April 1936.  The

cther seven shippors have been served by respondent for many years.

The contracts between respondent sud the shippers it served were,

with one exceptlion, originally oral. The seven oral contracts have
since been either reduced to writing or confirmed many times by cor-
respondence or other transactions between the parties. The undisputed
testimony of witncsses reopresenting both the shippers and respondent
shows that the essentlial provisions of mutually ovinding trasnaportation
contracts, as announced In the decision in the case of Rampone v.
Leonardini, 39 C.R.C. 562, were embodled in the agreements 1n existence
between respondent and the shippers for whom 1t performed transporva-
tion sexrvice. The evidence showed that respondent 41d not soliclt
Intrastate business Irom shippeors other than those with whom 1t had
contractusl relations, that respondent was not holdlng itself out as
willing to perform traunsportstion service for the publilc generaily

and that 1t confined its service, between the termini lnvolved In this
oroceeding, to the shippors with whor it had contracts.

The evidence, introduced at the hearings, showed further that
respondent transported numerous shipments between San Francisco and
ZTast Bay points for shippers other than those with whom the con-
tractual relations herein above referred to existed. It was averred
by Mr. E. L. Carley, Jr., Préesident of Carley & Eamllton, that such
shipments were through movements in interstate commerce and that the
transportation service performed by respoundent was & part of such
movements. A check of the records and shipping documents of Carley
& Hamllton was made by representatives of the Commission for the
purpose éf ascertalning whether such shipments were, in fact, inter-

state in character. The results derlived from this check were tabulated
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and submitted In evidence at the hearings as Exhibit No. 19. This

exhlbit showed that all of the shipments inbound from an out of
statewgoint,were destined, from the time of leaving the polint of
origin,ﬂto some polint In the East Bay, and that they did not come to
rest in Ssn Francisco, subject to future disposition and possible
reshipment across the Bay. The exhiblit also showed, with respect
©0 shipments destined to & polnt out of the state which originated
at San Francisco and moved across the Bay, that the ultimate out of
state destination was speciriled priér to or at the time such ship-
ments left San Francisco. The shipments transported by respondent
for those with whom it had contracts were not included 1n said
exkibit as they were not pertinent to the purpose for which the
check was made.

It appears from an sexaminstion of the record and from the
'testimony of the witnesses given at the hearings thet the transporta-
tlon service perforzeld by respondent was elther interstate in character
o> properly performed under the authority of the Highway Contract
Carrier permit granted to it by the Commission.

Therelfore, the Commisslion finds it to be a fact that the
respondent herein has been and now 1s operating lawfully as a Highway
Contract Carrier within the scope of the Highwey Comtract Carrier
rermit granted to it by this Commission.

Iismissal of the proceeding and discharge of the order to

‘show cause are recommended.

ORDER
‘Public hearings hereln having beer duly held, evidence
. beving been received, the matter having been submltted and the Com-
mission now being fully advised in the premises; |




IT IS HEREBY ORDERED that this proceeding be and 1t 1s
‘hereby dismissed.

IT IS EEREBY FURTHER ORDERED that the order to show cause

issued hereln he and it is hereby discharged.

| The foregoing Opirnior and Order are hereby approved and
ordered flled as the Opinion and Order of the Rallroad Commission of
the State of Californisa.

o
Dated at Sen Francisco, California, this /S day of
December, 1936.

Cormissioners




