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Decision No. Zu N

BEFORE TEE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

Passenger Carrlers Assoclation,
a corporation,

Complainent,
vs.

RALPE 7. XKELLER, OLIVE L.
KELLER, FIRST DOE, SECOND
DOE and THIRD DOE,

Case No. 4168
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Orla St. Clair, ror Complainant.
Ralph J. Keller and Olive L. Keller,
Defendants, in »ropria persona.

3¥ THE COMMISSION:

OPINION

Complainant herein, a corporation, alleges that Ralph
J. Keller and Olive L. Keller and certain Doe defendants have
been engaged Iin the business of operating a passenger stage
corporation as such is defined In the Publie Utilitles Act (Statutes
of 1915, Chapter 91, page 115, es amended); operating or causing
to be operated passenger stages as defined in said Pudlic Utilities
Act. It 1s further alleged that defendants emgaged in this business
as a common cerrier of passengers and thelr baggage over the pudblic
highways of the State of Californla, particularly botween San

Francisco and Los Angeles, for compensation, without having first

.




secured from this Commission a certificate of publlice convenlence
and necessity therefor.

Public hearing herein wes held Dy Examiner W. R.
Williems, at San Francisc¢o, at which time the matter was duly
submitted and is nowready for decislon.

1Y

Defendants, by thelr answer to the formel complaint,

deny, generally and specificelly, the allegations of the complaint.

Particularly do they deny the allegations of any acts alléged to
have been committed in July and August, 1935, claiming Ilmmunity

by reason of the fact that sectlon 80l of the Penal Code requires
that such acts be drought to the eattentlion of & magistrate before
six months had expired; also thet certaln acts alleged to have-

been committed in April, 1936, had been adjudicated by the Justice's
Court in Murray Township, County of Alemeda; that no penalty

could be imposed because of any such acts.

Defendants' objection is not effective, for the reason
that this proceeding is not a penalty proceeding, dut 1s one in
which complainant seeks to require defendants to cease and desist
from operations which they have no legal right to conduct.

The record presents only the affirmative testimony of
the complainant. The qefendants, though present, did not cross«
examine the witnesses and did not offer any testimony in their
own behalf. The facts presented are substantlally as follows:

Mr. and Mrs. Keller maintain headquarters at the Grand
Hotel, No. 57 Taylor Street, San Francisco. It is from this point
that passengers, who were witnesses In the proceeding, were

received for transportation and the same actually were tramnsported




betweon San Franclsco and Los Angeles. Seven passenger sedans
were used. The record dlscloses that defendants maintain a
travél agency at this hotel; that the hotel officers and employees
direct inguiries to Mrs. Keller, and that Mr. Keller arranged
the dlspateh of the vehicles and in many cases drove a vehicle
through to destinetion. ZEither of two routes was used, ome via
Modesto and Fresno, and the other via Pacheco Pass from Freosno.
Defendants gave cards to prosvective customers, which set‘rorth
thelr office st the Grand Hotoel in San Francisce, and the Mercer
Zotel in Los Angeles. The cards bore the words "Dally Service."
Witnesses testifled that Mrs. Xeller and Mr. Xoller informed them
That vehlicles left twice dally, once about 11:90 o’clock in the
morning and again ebout five In the evenlng, destined for Los Angeles.
Guy V. Wright, supervising audltor of the State Board of
Equaelization, testified that = permit to operate passenger
vehicles, under Chapter T39, Acts of 1933, was Issued to Ralph J.
Xeller, January 30, 1936. Subseguent to this date, Mr. Xeller

and his wife reported monthly their gross revenue from transporta-

tion to the State Board of Equallzation, gnd gross recelint taxes
were paid on the amounts reportod. The gross :eceipts varied from
$59 in Apr;l, to $219 in August. D§ring the nine months; Teports
were made every month and the tax pald on a passenger business.
Howard Day, menager of complainant co:poration; testi:ied
as to continuous advertising im the newspapers in San Francisco,
in and after July, 1936, of transportation between San Franciszco--and
Los Angeles, and referring inguirers to telephone "Ordway 1865;"

wiaich is the telephone number 1n the hotel of defendants herein.




Mr. Day ealso testified as to specific acts of defendants in
arranging transportation at the hotel, and a2 number of movements
by Ralph Kellexr were disclosed by twelve photogrephs which hed
already been exhidits in Application No. 20159, wherein Mrs. Keller
sought a license to sell motor transportation exclusively for her
husband, Ralph L. Xeller.

The recoxrd alsc shows that on April 2, 1936, defendant
Ralpk J. Xeller was arrested by EHlighway Patrolmen Hewitt and Alves,
on the highway neaxr Livermore, driving a sedan in which there were
seven passengers. The vehicle was enroute to Los Angeles, accord-
ing to the witnesses produced by complainant end who were passen-
gers in the vehlcle. The Patrolmen cited Keller to appear in the
court at Livermore for violation of Sectlion 50% of the Pudlic
Ttilities Act, slong with several others arrested about the same
time for similar operatiomns. The cltation was dismissed by the
Justlce of ﬁhe Peace, after hearing one other similar case, under
stipulation with the District Attorney that testimony in the case
heard would determine others of similar character.

As a matter of fact, after the citation was delivered
to defendant Keller, he drove the car by way of Manteca and
Fresno to Los Angeles and according to the testimony of Martin
Bekedam, a wltness, collected the fares of the passengers, at two
o'¢lock in the morning at an Isolated spot on the Ridge Route
south of Grapevine. Bekedam further testified that he and his

companion, Milton Fraser, pald thelir fares to Austin Abbott.

Abbott told the Patrolmen he wes riding merely as a friend of

Xeller. He, however, collected the fares from the passengers.




It 1s also signirican; that the passenger operations
reported by defondants to the State Board of Equelization in
April totaled only $59, in May $82, but after advertlisements

were renowed, the amount increased to $L70 in Jume, $136 in July.

and $219 in August. The income for a portion of the month of

September was $150.

The record of this matter 1s plain. Defendants have
a travsl orrice(l;t the Grand Hotel in San Franclsco; they
offered the pubdblic daily service between Sen Francisco and Los
Angeles; thelr reports to the State Board of Equalization show
thet this business has been conducted contlnuously for a period
of nine months in 1936; the record indicates frequent trips of
the character indicated between termini. The practice of col-
lecting the fares through am intermediary, is & form of subter-
fuge familier to this Commission. Upon such a showing, the duty
of the Commlssion is to grant the prayer of the complainent and
order the defendants to ceese and desist from such operations.

We further bellieve it to be our duty to warn the manage-
ment of the Grand Hotel that continued sufferance, with knowledge;'
of this 1llegal busiuness within its premises, may in fact de
alding and abetting an 1llegal operation. The testimony of Mr.
Howard Day is that he warned Mxr. Howell, the manager of the Grand
Eotel, of this possibility, being advised to do so dy the District
Attorney of Sar Franeisco City and County.

An order of this Commission finding an operation to be
unlewful end directing that it be discontinued is in its effect

rot unlike an injunction 1ssued by & court. A violation of such

{1} 1ln Application No. Z0I59 Mrs. Keller was denled a license as
Motor Cerrier Tramsportation Agent for Ralph J. Keller,
exclusively, by Decision No. 28442.
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order constitutes a contemptof the Commission. The Celifornia
Constitution and the Pudblic Utilities Act vest the Commission with

power and authority to punish for contempt in the same manner

and to the same extent as courts of record. Im the event 2 party

1s adjudged guilty of contempt, a fine mey be imposed in the
amount of $500, or he may be imprisoned for five days, or both,
C.C.P. Sec. 1218; Motor Freight Terminal Co. v Bray, 37 C.R.C. 224:

?

re Ball and Hayes, 37 C.R.C. 407; Wermuth v. Stamper, 36 C.R.C.

458; Pioneer Express Company v. Keller, 35 C.R.C. 571.

It shouwld also be noted that under section 79 of the
Public Utilities Act, & person who violates an order of this Com-

mission or who procures, alds or abets any utility in its violation

of the act, or in its failure to comply with any order of the
Commisslon, is gullty of a misdemeanor and is punishable by a

fine not exceedlng $1,000, or dy imprisomment in a county jail

not exceeding ome year, or dy doth such fine and imprisonment.

QRDER

Public hearing haviag been held in the abdove entitled
matter, and the same having been duly submitted to the COmmission;

It is Heredy Found a&s & Fact that Ralph J. Keller and
Olive L. Keller are engaged in bqfinesg as & passenger stagd
corporation and operate as & commbh carrier of passengers, for
compensation, ¢ver the pudblic highways, between San Francisco and
Los Angeles, without haeving first obtaincd a certificate of pubdlie
convenience and necessity therefor, as required by the Pudlic

Utilities Act; and




IT IS EEREBY ORUERED that the above named respondents

shell immedietely cease and desist from such operation as a
passenger stage corporation, unless and untll proper cortificate
of public convenience and necessity therefor shall haye beenﬂy
obtained; and notice is heredy given that such operation shell
not be conducted by the above named respondents, elther direq%ly‘
or indirectly, or by any subterfuge, or by their agents; employees;
ropresentatives or assigneos.

IT IS EEREBY FURTHER ORDERED that the Secretary of thls
Commission cause personsl service of a ce:tirigd copy o: this
obinion and order to be made upon Relph J. Keller and Olive L.
Eeller and that coples thercof be meiled to the District Attorney
of the Clty and County of San Francisco; and %o the District
Attorneys of tae Counties of Alanodae, S1:.&mil.s:l.m.;sj,~ Merqu; Frespo;
Xern, Los Angeles, San.Mateo; Santa Clars and San Benito and to
the Board of Public Utilities and Transportotion of the City or
Los fngeles and the Department of Public Works, Division of
Highways; at chr&mento.

This order shell decome offoctive twenty days after
personal service as héreinabovc directed.

Dated at San Fremelsco, Califorania, Ehis‘lﬂi:f; day of
December, 1836.

COMMISSIONERS




