Dec¢ision No. 29. RY _ @RQGHNA‘L
BEFORE TEZ RAILROAD COMMISSION OF TEE STATE OF CALIFORNIA

Ul URRAY TRANSPORTATION SERVIC:., I.TD. ’
e corporation,

Complainant,
vs.

EERMAN ZUCHARDI, 2ETER AMBY, J OEN
ROTE, SOPZEIZ GRﬂGERS"N BATTESITA
7?RnkOTA, ROBERT AC“U’STAPAGE . ISAAC
SAHM, THOMAS PETZRSEN, CARL C“?ISTIAN,
TZD CER;STIAN OWEN EOLLIUT"Q A. M.
EUNT, GEORGE I OZLNSZN, . and SANTA
BARﬂARA.MILﬁ PRODUCZRS ASSOCIATION,

Case No. 4098

Defendantw.

Norris Mbntgomery anéd Butcher & Eaineu,
ro* Complainant;

J. J. Deuel, for Defendants;

Ralph E. Taylor, for Agriculturel Council of
. California;

rend & Slosson, for Californie Fruit
Growers Exchenge.

BY THE COLMISSION: -

Complainemt is a highwey commorn carrier transporiing
relght between Senta Barbara and Sente Ynez, emné intermediste
points, under e certificate of public convenience ggd necessity
from this Commission. Defendant Sante Barbara'Milk Producers'
Assoclagtion Iis incorpo*ated undexr the Cooperative Mnrxe ving Act -

of Celifornie as a non-profit cooperative essocistion without

cepital stock. Each of the Individual defendants is o member or'




the corporste defendant, and together they constitute all but one

of the entire mexbership thereof.

The amended compleint alleges that since about November
L, 1935, the defendants heave deen transporting milk end other
comnodities by.motor vehicle over the pudlic highways between
Seata Barbere aund Sante Ynez as commen cerriers vithout a
certificate of pudblic convenlence snd necessity, as required by

the Zighwey Cerriers' Act. Defendant's answer denies the

individuel defendants are engésed in the transportation of property;

admits vhe essociation is transporting milk, for its members only,
as & cooperative assoclation, and alleges that as such it requires

no permit under the Eighwey Carriers' Act.

4 public hearing was held st Santa Barbara before
Exexminer Elder, tke case submitted, dbriefs filed, and the matter

1s now reely Sox decision.

At the c¢lose of the hearing complainant moved for the
dismissel of the complaint as against all the individuel defendents

except Robvert Acqulistapace.

The évidence shows that the members of the association
are milk producexrs having their ranches Iin the”vicinity oL Sante
Yrez, Buellton, Solvang, and Lompoc. They sell their milk to the
Sorden Milk Compeny, the Goldén State Creamery COmpany, and |
Enterprise Dairy Company, all ot Sante Barbera. One of the members,
George Joheansen, 2also sells miik t0 stores et Tajigues and Gaviotga. |
The sa}és ere nade by the individuel mombers diréét to the yurchasers,

not through the essocietion olther as a maerketing agency or'othérwise,
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Checks issued by the ¢reameries in payment of the nilk are mede

payable to the Lneividuel members from waom the millk is purchased.
3oxrden Milk Cdmpany and Enterprise Deiry Compeny, acting upon
directions given by the producers, éay the cerrier, whoever it mey
be, the Rauling cherges for the milk, and deduct the amount thereot
from their remittences o the producers. The§ slso Geduct there~
Tfrom the price of butter sold %o the producers ro* their personal -
wse. Checks Tor the belance, payable to the member* as just
stated, are delivered by the &istridutors to tho secretary of the
association; wWeo ‘secures thereon the endorsemontis of the payee,,
and deposits thc‘-unds in the account of the association for the
purpose of tke prorate, pursuant to Chapter 754, Statutes of 1933,
as smonded.  This beiﬁg done, the prorated payments are forwarded
to the members by check of the sssociation. The Colden State
Creamery Compeny also pays the hauling charges end deducts them
from remittances, dHut doeé the prorating itself and sends the

checks direct to the producers.

| Prior %o November 1, 1935, the heuling from the
producers' ranches td the éreameries, and to the stores at Tejigueas
and Ceviotf;, was performed by complainaﬁt MeMurrey Transportamion
Compeny. The activities of the aséociation until that time had
been confined to the prorating above referred to and to representing
the members In matlers furthering their common interests, such‘as
ettcmpting at va:iouu times o bargaln for better priges, promoting
dairy legisletion, and the like. It engaged Iin no commercial
activities. | |

Skortly »rior to November, 1935, however, the producers
attempted to secure from the complalnant e reduction in its rates:

for the transportetion of their milk. The attempt proving‘
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wnsuccessiul, it was abrecd at a meeting of the Board of DLrectors
of the assoclation that the association shouléd engage in the
deuling of milk for the members at cost. A truck wes acquired

by the association and put into dally service on Icvember 1, 19.,-5
Tae hauling rate was established at 17 cents per can plus az

amount equal to 1 cent per can per mile of distance betweon

Buellton and the‘:anches of the respoctive producers. Arrangement |

wes mede 1o providg, out o “the proceeds of the haﬁline, Tor

gesoline, oil, lebor, garage rent, trucking insurance, compensation

insvrance, interest at 5% per annwum, depreéiation of the truck on

a four-year life basis, bookkeeping, tires, and repalrs. Provizion

was also made for compensation to Robert Acguistapace ror tﬁerv

heuling by him hereinafter deseribed. It wes rurthér erranged

that eny surplus remaining at the end of s period of éne veoar

should be distriduted among the nembers in proport;on to the amount

of hauling nerfomed for them.

‘No'hauling has been performed by the aséociation ror
anybody but membders, and only milk heas been hﬁu.led for them %o
Senta Barbara. All the members were served except one who hauls
nis own milk. Oz the return trip there has been neuled, o
mexbers only,“ expty milk cens, skimmed _milk, pa:ch.fnent paper foxr

use under the lids of the milk cens, and butter for the members?

personel use. No charge has been mede for the return ha_uling.”

The renches of two of the mcmbers, Robert Acquistapace
ané Owen Bolllster, ere lob’ated slong a county road between Lompoc
end Eighwai 101. Tor convenience, the assoclation arranged"with
Acguistepece to houl their milk from the ranches 40 Highway 101, where

iturfsly picked up. and takern to Santa Barbexras by the e.ssocia‘tiqh's




truck. Tor this service the assoclation pays Acquistapace the

sum of $90. Der month out of the gross revenue from its tramsportation

activities, as above stated. Acquistapace, as well as Eollister;

pays the assoclation the same Tate as the other members for the
heouling of their milk.

The allegations of the complaint that the associatianx
is a commoﬁ carrier, eitkher highway common or radisl highwey common,
is dut faintly urged by compleinant and is not supported by the
evidence. The issue as to contract carfier status appears not to
have been distinctly reised by the pleadings, bdut as all perties
have treated the proceeding as involving the point, we shell do
likewise.

In opposition to the contention that the association is a
kighway contzrect carrier, 1t is urged that because the association
is cooperative, it cannot be deemed a legal entity distinet from its
individusl members, and thet the case is ome in which the members are
"persons hauling thelir own products,” within 4he meaning of the
éxempting clause in Section 1 of the‘Act.. But it seems clear that
associations organized under‘the Cooperative iarketing Association
ACt are corporations in every essential respect. The membeors of
this assoclation eppear to have treated it and thought of it as a
corporation; end it was stipulated at the hearing that the
association is a corporation. We must hold, therefore, that the
association cemnot be considered as identicel with its membders:
that the iilk is being trensported by the association, which haes no
interest in the milk, and not by the membders, and that In shipping

thelr milk on the associstion’s truck the mombers are not engaged
in hauling their own products within the meaning of the Elighway
Carriers' Act.




It is further contended on behalf of the association that,’

as it is céoperative and does not function for profit in the |
accepted sense of the word, 1% Ls not engaged in the transportaticn
of property "as a business,”™ which, under Section 1 (£}, is en
essentiel reéture of a "higﬁway carrier.,” It is ﬁrué ihat prorif
is usuelly the motive for condueting a bﬁsinéss; but we do not |
Yelieve that motive.is ossential to the existence of a "business”
in the ordimary meaning of the word and as 1t 1s used in the
Highway Cerriers’ Act. Tiedster's New Internatiomal Dictionery

defines dusiness as:

- L ] - » L LJ L] - L - - - - L]

"2. That which busies or engages time, attention or
. ladbor, as & principel serious concern or
verest. Specif.:

a. Constant employment; regular occupation;
wozk; as, the business of life; business
before pleasure.

b. Aoy particular occupation or employment

habitually engaged in, esp. for livelihood or
gain.

A comoreial or industriel estebdlishment or
enterprise; as, he sold out his business.

Syn. ~ See trade.”

l
The transportation of property for compensation over the

public bighways by motor vehicle is clearly a business of the
assoclation in the light of the foregoing definition and within
the meaninzg of the Act.

There 1s abundent =uthority susteining the Jurisdiction
or resulatbry boards, under statutes similer to the Highway
Carriers® Act, over céoperative corporations transpofting Property

for compénéation by motor vehicle for their members jRutledge

Cooperative Association v. Baughmen (an, 138 Atl. 2§; - Parlett

Cooperative Inc. v. Tidewater Lines, Tue. (Md), 165 Atl. 313;
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Medonna & Shawsville Cooverative Co. v. West (Ma), 176vAzl. éll;

|
|

Mercherts Mutusl Association v. Matthews'(Fla), 149 So. 27;

North Shore Fish & Freigﬁt Co. V. North Sﬁore"Busineésmqn's
Trucking Assoclation (Minn), 263 N.W. 98). '

In Rutledge Cooperetive Associstion . Baughman, supre,
1t 1s sald:

"The appellant and its stockholders sre
different persons and not one and the same person.
It has o distinet existence separate and apaxrt
from 1ts stockholders, amd, while they sre members
of 1t for the purposes stated in the statute
(sections 419-446, art. 23, Bagdby's Code), never-
theless for all other purposes 4Lts Ldentity is
disztinet from thelrs. Cook on Corp. par. 1. In
serving its stockholders, it is not serving itselr,
but a group of persoms holding one or more sheres
L its stock. Its earnings from such service are
distridutable in.dividends to its stockholders in
proportion to the mumber of shares held by them,
Just as the earrnings of a rallroed company would
be dlstriduted to its stockholders. Its business
requires 1t to use for private gain the public
highways of the state, which are meintained by the
general public. The incidental effects of its
operation are identical with those of common-
carriers operating under section 258, art. 56,
Bagby's Code, the wear end tesr on the highways is
the same, the danger to the travelling public is
the same, the difficulty of maintaining reasonable
rates end adeguate service in the face of severe
and exhausting competition is the same, emnd the
appropriation of public property for private gein
is the same."”

In North Shore Fish & Freight Co. v. North Shorae

Businessmen's Truckime Associstion, supre, it Ls said:

"There 1s much %0 be soid in support of
pleintiffs’ claim to the effect that defendant 1s in
truth and in fact either a common or contract
carrier. * * *

"Defendant is obviously a corporate bvody ~ a

legel entity. As such when it engages itself %o

transport the goods of another, even if such other is

called a ™mexber,” xevertheless there iz a contract
e relationship between them. The person so dealing

with it undoubtedly has the Tight to suve in event

of breach of contract by defendant end similerly

may sue for damaeges in event defendent bappens to be

negligent so that loss occurs., * * * _
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"The Tight to form a cooperative association
to engege 1n the transportation of the goods and
products of its members is not involved and 4s not
questioned. Al that we hold 4s, that having
Tormed such essoclation, before defendant csn enter
into the transportation field it must apply to end
recelve from the railroad and warehouse cormission
authority 1o tramsact such busimess; this for the
simple Teason that the law has placed with that
body Jurisdiction and control of such dusiness for
the safety and protection of the highways and the
public In general. Nor 4o we think defendent 4is
Justified in its cleim that it will be injured
Theredy because of the higher retes it nay be
required to charge by the Commission. Tnder 1ts
articles the profits derived from the dbusiness sre
distriduted smongst the members in proportion to
the emount of business furnished, hence, on that
score, defendent's members will be in no worse
position than they are now, excepting only that
there is deferment of division of profits as and
when made, whereas under its present operation it
is giving its menbders a lesser rate to begin with."

The cases fully recognize that were eny other :esult
reached upon such facts, nullification of the regulatory statutes
would surely follow. In the North Shore case (supra) it is
further sald: - | '

"Were we %0 susteln defendeantts claim that it
is free from official regulation decause it is ¢co-
operative, we must necessarily permit the scrapping
of our carriers' aets. We think defendent should
0ot be permitted to accomplish the purpose for
which it now seeks Juldliclal senction. Obviously
there will be nothing under such circumstances to
prevent Larmers, merchants, manufacturers - in fact,
industries and dusiness of practically every type -
To oxgenlze simfilaxr 'cooperatives' making them of
stete~wide ramification, and thereby because of lack
of regulation, permit Them to enter into aetive
competlition with regularly orgenized and o ficially
regulated trensportation agencles. To so hold, 1t
seems to us, is to deny the existence of any legis-
lative purpose in adopting the carrier acts.

Theredy such enactments become more scraps of paper.”

Tnterveners, representing numerous agricultural merketing
cooperatives throughout the State, evidently assume that a Rolding

thet this association is & highway contract carrier will of

necessity apply equally %o all cooperatives, including those en-

gaged in actual markbting operations on behalf of their memders.
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Such a result does not nocessarily follow. Vhether transﬁortation
is carried on as & business or merely incidentally-to or as a paxt
of the comduct of some other business is a question of fact, an&

& question, moreover, whichvis 2ot peculier to‘cooperayivos;- it
Ray arise with respect to any company or person. It is common
knowledge that memy cooperatives receive delivery of theirfmembers'
produce at the farms, tramsport it to drying yard or packinglplanx;
and, after processing or packing, merket and distribute the ﬁroduce.
It might well be contended that motor vehicle transportation
éonducted nerely in the course of and incldentally to such pfocess-
ing, pecking, end merketing sctivities of a cooperaﬁive, or eny
other compeny or persom, does not constitute the trensportation of
property "as a business."™ That, bowever, 1s not the case here:

the deren&ant associatioﬁ here does not process, pack, or market
eny goods, and the trucking operation is its only commercisl oxr
industrield activity. The operation is thus a transpoxtation
sexvice, pure snd simple, & business seperate and complete in 15301:,

distinet from and independent of any of the association's other

ectivities. It is used by the members in place of cqmé;ainanb's

service merely becsuse of lower rates. Its conduet is in no
zenner dependent upon or related to the association's cheracter or
functions as an agricultural cooperative merketing éorporation, and
© cowld as well be carried on by any other orgenization, even a
cooperative orgenized solely for the purpose of transportation.
As egbove polnted out, 1f this can be lawfully accomplished, the
Eighwey Caxriers’ Act is of little velue in accomplishing the
purpose £or which £% was intended.

Defendant urges it was not the legislative intent to
include cooperative corporations within'the Highway Cerriers' Act.

2ut 1t wes expressly vhe legislativo intent to include ali cér;*',
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. I.

porations, cooperative or not, transporting property for com-~
pensation as a dbusiness over pudlic highways by motor vehicle, eand
any exemption of cooperatives as such would be of doubtful con-

stitﬁ;ionality. 4s wes said in the North Shore cese, supra,

quoting from the sylladus in Parlett Cooperative, Inc. v.

Tidewater Lines, supra:

"A statute exempting cooperative
essociations, tramsporting freight for their
members for hire, irn competition with comxon
carriers, from the operation of = statute,
Pessed for the protection of the public
highweys, which requires public carriers
for gain to obtaln a permit from the Public
Service Commission, would be unconstitution-
al a5 involving an arbitrary =nd unreason-
able classification.”

Certainly the Commission cammot reasd into the Act any such

exception.

It should de observed that, as stated in the Nerth
Shore case; supra, there 1s no question as to the right of
any group of persons to r;rm a cooperative corpbration or
associgtion to transport the property of its members as' a
private carrier, or of this defendant to perform such =
service. All that is held is that before engeging 4in
that business such an assoclieation must rirst.obtain‘
authority to operate a3z g highwa& carrier, and
must thereafter comply with the requirements of the law
respecting the operation of such e business. No appreciﬁble
burden upon defexndant or any other such association will -
result therefrom. The fee for the filing of the application

1s only $3.00, enéd the permit iz issued as of course. The

required protection against pudblic liodility end property




damege would ordinarily be secured by sxy prudent concern,
regardless of the provisions of the lew. Should the
assoclation, being subject to the Act, be compelled to cherge
its members rates in excess of thg assocliation's bare cost

of rendering service,such excess would in any-event be
Teturned to the members in proportion to the amounts pald by
tham, in accordance with the cooperative nature of the
enterprise. The amownt of the fee of 1/4 of 1% of the gross
cperating revenue for whiqh the assoclation would become
obligated under the provisions of the Transportation Rete
Fund Act (Chapter 683, Stetutes of 1935) is hardly lerge
énoueh to‘constitute e burden to the aséociation. On. the
other hend, should such cocperative.entefprises.be oexenpt
from the Act, 1t mey reasonsdly be anticipeted that industries
and businesses of every type would orgenize cooperatives and

enter into unregulated competition with regularly organized

and regulated transportaetion companies, to the practicel nulli-

Lication of the legisletion.

We must therefore conclude that the defendent
association is 6perating as a highwey contract carrier, and
should be directed to obtein the required permit.

~ There remains for consideration the activities of Robert
Acgristepace. The ovidence shows that all the elements of e
highway contract carrier ere present in hls operation, and that
he is5 engaged in the transportation of property for compensation

as e business over public highways by motor vehicle. A4As he
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tramsports Eollister’s milk, he 4s not exempt ac o porson heuling
his own produce, nor can it bo celd, in view of the regularity

of his operation, thet he is rendering cesual transporfgzion
services as an accommodation and not in +the usual and ordinary
course of his dusiness. EHe also must bde requiréd to desisf

from the operation until ke obteins a permit.

in order of this Commission finding an operation to be
wlawsful ond directing that L1t be dlscontinued is, in its effect,
nov unlike an injunction issued by a court. A violation of suck
orxder constitutes a contempt of the Commission. The California
Constitution, the Public Utilities Act, the Highway Carriers’
Act, and the City Carriers' Act vest Lhe Commi;sibn with powér
end suvhority to punish for gontémpt in the Semo memner emd %o
the scme extent es courts of record. In the event a party is
adjudged guilty of conzombt, e Zine may‘be imposed in the cmount
of $500, or he mey be imprisoned for five deys, or both.

C.C.P. Sec. 1218, Motor Freigkt Terminal Co. v. Bray, 37 C.R.C.

224; In re Bell and Heyes, 37 C.R.C. 407; Wermuth v. Stemper,

%6 C.R.C. 438; DRioneer Expross Compeny v. Keller, 33 C.R.C. S71.

t should also be noted that undér Section 14 of the

Zlghwey Carriers’ Act sny person, or aay dircctor, officer, agent,
or employee of o corboraziOn who violates axy of the provisions
o these acts, respectively, or of any overating permlt issued
thereunder to exy highway carrier, or emy order, rule, or rogul-
gtlorn of the Commisszion, 1s gullty of a misdemeanoxr and is |
punishable by e fine not exceeding $500, or by impriszomment in
the County Jeil for not cxceeding three months, or by both finme

ané imprisonment.




O RDER

A public hearing having been held in the above entitled
matter, evidence heving been introduced, the matter having been

 submitted, =nd the Commissior now being fully sdvised,

IT IS EEREEY ORDERED:

(1) That defendant'Santa Barbara Milk Producers
Assoclation, a corporetion, be and it is horedy required and
directed to cecase and desist, directly or indirectly or by any
subterfuge or device,‘rrom conducting or continuing any'and oll
operations for the transportation of property for compensation
or hire as a dbusiness, over any public highway of the State of
Cellifornle, by means of eny motor wehicle 6:-motor venlcles, as
e Highway Contract Cexrier, as defined in Chapter 227, Statutes
of 1935 of the State of California, unless 1% shall first have
secured Irom the Rallroad Commission a proper‘pexmit authdr-

iziag it to opersve as such.

(2) That defendent Rodert Acquistapace be and he is

hereby reqﬁired and directed to ceese and desist, direqtly or
indirectly or by auy subterruge or device, from conducting or
continuing any and all operations for the transportﬁtion of
property Zor compencation or hire as a business, over any

public highway of the State or'Cali:ornia, Y xmeans of any motor
vehicle or motor wehicles, as e Eighway Contract Carrlier, =s
def4ned ir Chapter 223, Statutes of 1935 of the State of
Californis, unless he skall first have sccured from the Railroad

Commission a proper permit authorizing him to operate as such.
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IT IS HZEREEY FURTEZR ORDERED that the'gomplaint ve
and it 45 hereby dismissed as to defendants Herman Buchardi,
Peter Amby, Joha Roth, Sophic Gregersen, Battesita Errasova,
Isaac Sahm, Thomas Petersen, Cerl Christien, Ted Christien,
Owen Hollister, k. M. Hun%, Georée Johensen, ond the Secretary
of the Commission is directed 4o cause service of this Order to
be mede upon each of czald defendents Santa Berbars Milk

Procucers Assoclation and Robert Acquistapace.

The eflective date of this Order, as t0 each of said
ceZendants, shell be twenty (20) days from and after said

service upon said defendonts.

Deted at San Francisco, California, this /1 ey

of  Vhwiod , 1937, |




