Decision No. 20581

BEFORE THE RATLROAD COMMISSION COF TEE STATE OF CALIFORNIA

In the Mutto* of the Avplication of
THEODORE PHILLIPS, doing business uvnder
tho name and .,tyle of CYCLE EXPRESS,

for a cexrtificate of publie convenienco
and necesslty to operate motor express
servico as a highwey common carrier
between East Bey Citics and Contra
Costa County. :

Application No. 20838

1 \‘FW

P el P e e N N S

William W. Eoffmen, fTor Applicant.

A S. Williems, Lfor Paciric Motor Tramsport Co.,
Pacific Motor Trucking Co. and Soutb.em
Pecific Rallway, Prote...tant..,.

L. N. Bradshaw, for Sacramento Northern Pailmy,
Protestant.

R. S. Elliott, for Railwey Expra Agency, Inc.,
Protestant.

BY TEE COMMISSION:

Applicant, I‘heodore‘Philiips, operating undor the
fletitious name "Cyele Express,™ hercin seeks ‘a certiticate of
public convenience and necessi‘cjr suthorizing him to establish
truck service as a highway common carrier for the trensportation
of property betweon Oakland, Berikeley, Emeryville Plodmont and
Albany and the Contra Costa County Cities of Orinde, I.e.fayettc
VWelnut Creek, Concord, Pittsburg, Antioch, Nichols, :Port Chiceago
and Martinez.

Public heering hercon was comducted by Exominer W. E.
Willlams at Welmut Creek. The matter was duly submitted upon

nemorande, which, heving been filed, places the metter under
sutmission and Toady for decision.




Applicant's service as proposed is mow in operation.
In 1933 applicent began the tramsportation of miscollancous
packeges between Oeklend and other East Bey citlies and tho
points nemed In Contre Costa County, using as a vehicle g‘motor-
cycle with zldo~car attacimont. This service was begun at a
tine when the Commission haé not rprmally asserted and assumed
Jurisdiction over the +transportation of property by such '
vehieles. (l) By September, 1935, applicant's iusiness’had growa .
Vo such volume that he discerded the motoreyelo aﬁd substituted |
a small truck which has deen in operation ever since. In Novem-
ber, 1935, epplicant obtained from this Commicsfon 2 permit vndes
Chepter 223, Statutes of 1935, as a radial highway common
carrier. Applicant's poermit rostricts his reogular or rreqngnt
operation to an aroa within firty'miles of Ogkland bocause of
restricted insurance. .Applicant’s operations were coﬁtinued‘under
this permit. On October 26, 1936, he filed the imstant epplice-
vion for a cextiricate of pnbiic convenlence and necossity as a |
highway coxmon carrioxr. |

The sexrvice which epplicant now roenders, and has bHoeon
rendering since 1933, is the delivery of small parcols, without

return movement, except occaslonelly reoturned dental articles.

At the hearing, applicant tostified he wes tranéporting

approximately Lifty vackages daily and that no nackage excéoded

250 pounds in welght. The testimony of witneszses using the‘service,
however, indicated thet nothing in excess of 200 pounds hed deen
transported for them. Tho shipments normally vary from 25 to 100
wounds. The actual average weight i not stated.

(1) Seo Decislon No. 27688, Coertified Highway Carrlers v.
Xemp, dated Jamuary 24, 1935, C.R.C. 29, P. 263




Witnesses now using his service and who testified their

desire for its conmtinuance wero, Robert S. Garrett, Secrotary of
the Businessmen's Association of Lafayette, which endorsed the
appiication, M. ":I Stanely, drusgist et Lafayette, D. S. Pottoer,
dentist; J. E. Brubakcr, garage, C. T. Reichhold, automobile
dealer of Walnut Creck. The service to Lafayotte was doemed
necessary, Mr. Garrett t’eﬂiﬁ.ed, because expross peckages are
not delivered to stores and frolght must be rocoived at Orinda.
Dr. Potter testified that applicant's service po Welnut Crock was
especlelly veluadle to him bocause ke could telephone to Oakland
not later then one otclock each day and have noecessary dental
materials forwarded 'i:o him fmmediatoly. Some of these witnessos
did zot kmow of tke services of other common cerriers to these
points. Some of them had used the service of Rallway Exprgss
Agency, Inc., Sacramento Northern Pallway and Paciric Motor
Trensport Company. | |
Lpplicant testified that his business hed grown and

bocome profitadle decause of efficlent and ravid servico with
cargo Linsurance. Ee proposes to expané the business to some
Zast Bay communities as poi'n‘cs of origin, which has not contriduted
zany shipments herotofore, and to limit his operations to the
points proposed, with twice daily ,schedule.é. Applicant estimetes
thet his oporating cost is §$152.84 per month with .receipts
sufficient to pey all this cost and aliow epproximately .f;s:iQO- por.
zontk to Mim as selary. In the operation of his service, epplicant
avorages about 4,000 miles a month a2t & cost of 8.8 cents per nile.

| The estadlished oporation of epplicart and, inm addition,
the testimony of the witnesses he produced indicate that 'che'

service has g measure of value in the aroa sought. In some




respects, 1t is a special messenger service hotwoon tho polints.
It iz now, and has bheen, avalladle to the public gemerally,
particularly that portion which ships smell packages requiring
haste. |

But the record hereizn also presonts other aspocts of
the case whlch must be comsidered.  The points sousht to be
served are now served from tie points of origin by Southern
- Pacific Railway,.Rallway Express Agency, Iné¢., Pacific Motoxr
Transport Company over the 1limes of its suEsidiary; Pacific Motor |
Trucking Company, and Sacremento Northorn Railvway. Eac@ ol these
carriers is equipped with several schedules by which preperty inm
any quantity may be moved detwoen the pointc involved.

In addition, prior applications by Sacremento Nb:thorn
Railway end Pacific Greyhound Lines to esteblish additionel bus
Service to the same points with express rights limited to ship-
ments of 100 pounds or.less are now nending. z

The applications now pending provide for the use of the
low level tumnel moad, which is not constructed and there 1is
nothing in the record to indicate when this road will be available.
At this time, applicant proposes to use the old tumnel road
botweon Alameda and Contra Coste County.

Applicant asserts that the very fect that he has been
succossful In eostablishing this operation i1s of itsolf evidence of
its need as a ubility. However applicanmt, for morTe then +thres

years, has conducted this service without first procuring from the

Commission 2 vproper certificate =o to do. Appllicant éid not seok

(2) Application No. 19967 of Sacramento Nortaorn Redlwe , Tiled
Mey 22, 1935, end Application No. 20513 of Pacific Greyhound Lines,Inc.,
Tiled April 27, 1936. The Lnstarnt application was £1led Octover 26,1936.




a certiricate for his motoreycle oporation, and, uwp until Jenuary,

1935, when the Commission held that 1t possessed jurisdiction over

This class of operation on the highway, might have validly deen

excused from so doing. However, from and eftor January, 1935, this
condition no longer existed and applicant's sub°equenz'change to

the use of a motor truck early iz 1935 clearly indicates operation
2s & highway common carrier theroafter.

Applicant was eware of the Highway Carricrs Act (Chapter
223, Statutes 1935) becoming effective in Septembder, 1935, and
thereafter sought, and obteimed, a radisl highway common carrier's
vermit. EHowever, at the time, applicant knew his operation was
betweon fixzed terminl and over regular routes; that hiz offer to
the public was to serve suchk points twice daily; +hat he solicitoed
and accepted dusiness on the dasis of quick delivery. These aro
some of the fundameatal characteristics of highway'common'carriers.
That there wore diverslions from the route at times iS»immatérial.

Applicant must have known of the exdistence of the other
carriers in the ficld, partleulerly the rail carriers, and yeﬁ, ot
wntil more then a year after the application of Sacremento Northern
Reilway and six months aftor application by Pacific Creyhound
Lines, for similar operation inm comnection with passengervstages,
had been filed, did he seek compliance with law.

Section 50-3/4 (¢) provides thet ™o highway common
carrier shall hereafbtor begin to oporave exny aute truck, or othor
self-propelled wvohicle, for the vran"bortation of property for
compensation, on any nublic h;ghvay in this state, without first
having obtained from the Rallroad Commission a certificate declering
that publlc convenierce and necessity roquire such ope:atiqn."

This sec¢tion was adopted in 1935 and became eftoctive in Septémber,




1935. It ic substantlially the seme as a similar pfovisioﬁ iﬁ
Chepter 213, Acts of 1917, which Section 50-3/4 of the Public
Ttilities Act superseded.

At no time since 1933 was applicant authorized o
begin any service for the transportation of property over the
pudblic highweys by automotive vower. Under the record berpre
us, applicant plainly kas been oporatling for more than throo
Yoars without having sought at any time to bring himself within
the law. During that perlod, he has bullt up & dPusiness which
has becomo prolfitadle. Iz doing this, he hes invaded the
territories served by other carriers anéd has diverted traffic

that otherwise would havo gone to them. This diversion ot

traffic from other carriers was dased upon an 1llogal oporation;

Thore is notaing in the record to show thet he per-
formed any service which would bring him within the scope of
e redial highway common carrier. What ‘ho did under his radial
pezmit was to continue a highway common carrier service bYotween
fixed termini and over regular routes at a regular tarift of
ratos and upon regular schedules twice dalily, for which ke hes
now sought a certirficate. There are here no extenuating ¢ir-
cumstences which justify condoning the violations of law. The
application will be &omied. Public interest will not be advorsely
afrected by this denial az the record before us falls fer short of
showing that the prosent servicez of other carriors in this
territory are inadequate.

Unless applicant immediately discontinues performing
transportation service as a highway common carrior, 1t will de
necessary for the Commission to imstitute a proceeding for the

lszuance of a cease and desist ordoer cgalnzt applicant.




Tacodore Phillips, oporating under tho fictitlious
aneme of "Cycle Exprecs,™ heving mado epplication as hereinabovo
entitled; The matter having been duly hoard and now boling

ready for decision,

IT IS EEREBY ORDERED thet the application be, ané the

sane reredy is, donied.

. o~
Deted at San Francisco, Califormia, this g day ot

Maxch, 1937.
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