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In the Matter of the Investigation on the

Commission's own motion into the rates,

rules, and regulatpbns, or any of them,

appliceble to surplus ratural gas service,

oZ LOS ANGELES GAS AND ELECTRIC CORPORA=- Case No. 4138
TION, SOUTHERN CALIFOBNIA GAS.COMPANY, and

SOUTHERN COUNTIES.GAS COMPANY, to determine

whether or not. such rates, rules, regula-

tions and contracts, or any of them, are

‘unresasonable, discriminatory, or preferentlisl

iz any particular.

A. J. BAYER comz, | o ‘
COMMERCIAL IRON WORKS OF LOS ANGELES, S
GILLESPIE. FURNITURE. COMBANY, . .
T "7 Complainants,

V8.

LOS ANGELES GAS AND ELECTRIC CORPORATION,

- p - -

Case Ko. 3145

' ‘Defendant.

VITREFRAX CORPORATION,

108 AKGELES CEEMICAL COMPANY,
ATRPLASE. DEVELOPMENT CORPORATION,
THE_LANGHAM CORPORATION, ...
T T Complainants,

| Case No. 4150
v3.

* SOUTEERN CALIFPORNIA GAS COMPANY,

«

| Dorenda.nt .

CALIFORNIA FRUIT WRAPPING MILLS, INC.,
POMORA TILE MANUFACTURING COMPANY y .

 Complainsnts,

Case No. 4151

vs.
sovmmx COUSTIES GAS COMPANY,
' - Defendant.




VERNON POTTERIES, LYD.,

"’ Complatnant,

vs. ' Case No. 4180
somm:m CALIFORNIA GAS COMPANY, '

" “'Defendant. =

T. A. Hunter, for certain Fuel Clause 1nxerveners i
- Case No. 4138, .

V. 0. Conaway, Benjamin S. Cooper and F. A. Jones, for
Interveners in Cases 4149 and. 4150..

Neil G. Locke, for Los Angeles Gas =2ud Electric Corporation.

Gas COmpany. .
BY THE COMMISSION:

Thos. J. Reynolds and L. G. Rico, for Southern California

OPINION OF REEEARING
Acting upon the petition filed by Los Angeles Gas and

Electric Corporation for a rehearing of Deciéion'29287 directing this
utility to pay the reparation claims demanded by certain of its sur-
plus fndustrisl gas consumers, the Commission ordered further hearing
1u these comsolidated cases. Each cdmplainx was for the récovory'of |
reparations, and each ﬁas premised upon substantialljmtha sane legal
theory. The Commission found, however, that the Los Apgeles Gas and
Eleétric Cbrpofation aione was under a duty to-pay‘the~¢ia1ms domanded.
' The facts as set forthin the earliier opinion need not agalin bé review-
od except in so far as necessary tb develop the exact issue here
prezented. | | ,

| For many years the surplus Industrisl gas schedules of these
gas utilities have contained a clause providing for an automatic ad-
justmcnt of rates to roflect changes in the market prico of fuel

o0il. TUnder schedules formerly Iin effect the base ratefror‘gaa'por
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M.C.F. increased or dggroasod\one-yenxh of a cent for each up-
ward or downward changQAor one cont in the poatea price o; o1l
per bﬁréol. Revised schedules filed by ome utllity in 19350 and
by the others in 1933, the schedules here in question, provide for an
adjﬁstmont 1n the gas rate equal to one-sixth,iﬁstead of one-tenth of
the change in the price or oll. Tho oil companies havins mn the
fore part of 1935 amnounced & price increase or 10 cents per barrel,
the utilities‘genqral;y 1ncrea§ed their charges for gas. It was

_ this Increase which gave Tise to the reparation claims here involved,
e&ch’complg;ntvbeing grounded upon thqvtheory that the reviséd
schedules purporting to increase the old 1 to 10 price ratio to &
ratio of 1 to 6 were 1llegally filed and thereofore ﬁever offective.

The argumon: advanced by the complainants, in brier, 1a
that no utlility rate filing which results in an increase Iin the
charge-exacted may logally be accomplished oxgqpt, as proviged in
Section 63(&) of the Public Ttilitles Act, "upon & showing berore
the co saion snd & rinding by the commission that auch 1ncroaso 13
justified. . As & matter of fact, they assert, no such showing was
made before the Commission rOr wss any finding made by it that the
ingrease was Justifled. They conclude, therorore, that such 18-
creased éha:gés beglaning in 1935 were unlawfully exacted and that
reparation? follow as é m&tter of course. :

A factual issue a3 well as one of law being involved, we
should advert briefly to the circumstances surrounding the £111ng of |
the revised schedules whick complainents insist were filed in viola-
tion of the act. | '

~ The first tarirr '11¢n3 of the Southexn Countie« Gas Company
in whick the pt to 6 ratio appears in the fuel o1l clause was that
made In Febru&ry 19%0, that particular schedule deing one of many
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then filed in reépénse to a2 genersl rate 1nvestigatioﬁ_1nstituted
by the Comh;aﬁion, and teunder made by the utility of generélly
rqducod rates. (3% C.R.C. 141.) In respect to the surplus in-
Gustrial rates, the Cémm;;s:.on'sa.id'tha‘c the pax-t:culu? form they
should take 1;-to a considorablé-extent controlled by combotitive
conditions, the effect of which could best ve determined by the
utility 1tself. 3enco, tho Commission 414 not itsolf prescribe
the schedules containing the 1 to 6 fuel oil clause, but later,
when they were prepared and‘submitted by this utility; thé Commi ssion
by supplémental order but without further hearing derinitely pre-
seribed those schedules for the future. (34 C.R.C. 298;)

The corresponding surplus gas scheduleslér the Southern
Californla Gas Company carrylng the 1 to 6 price ratio were Lirst
f1led in June 1933, these too being rate'reV1aionS f1led along with
others as a result of a general rate investigation and an offer by
the utility to erreqt substantial rate reductions. By formal
opinion snd order the Commission expressly approvod.tﬁe schedules
tendored. (38 C.R.C. 785.) | - |

The rates of the Los Angeles Gas and Electric Corporation
had been fixed in November 1930, after a genoral rﬁtq investigation,
but those rates were suspended by 1itigation and weére not made ef-
fective until after the Court's confirmation of the Commission's
order in May, 1933. The rate f£ilings of the Southern Csaliforzia Gas
Company approvod in June 1933 were identical withk those established .
Lor thé Los Angeles Gas and Electric Corporation, oicépt as to the |
surplus.échedulos above mentioned. Accordingly, in order to make
1ts schedules cémpa:dblé,‘tho Los Angeles Gas and Electric Corpora-
tion om Auguat 10, 1933 :ilod.foviéed surpius‘gaﬁ‘schodnlos‘contain-
fug & similar 1 to 6 rﬁel o1l clause, and In its letter transmit-
ting those schedules tb fhe_Compiasion‘it oxpressed:thé'béliorgthat
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the Conmission would recognize the necessity of uniformity in the
rates of the two gas utilitlies. It requested that the revised
‘schednios be approved and accoptod'rOr riling.' After some delay,
the Commission, Dy letter of Kovember 29, 1933 advised that the
schedules had been received and riled,'errectLVé December 1, 1933.
No public hearing was held on such applicaxioﬁ; aﬁd~whatovor‘r1ndf
ing the Commission may have made in respect to the inerease result-
ing from the change in the ruel 01l clause was not evidenced by
any‘rozmal opinion or order.

From all the evidence surrounding the revisions thus made
by the three gas companles in their surplus industrial rates, several
facts stand out clearly.  They &t all times have been depressed
rates, forced by competitive oonditions, the form of which the Com-
mission believed the utilities themselves could best proscribe as
conditions nocessitated. It was recognized that there shou;d be
reasqnable uniformity between the rates of these three utilifigs
serving the Los Angeles area. So in each instance when these re-
vised scheduios éonzaining»the challengod fuel oii clause were sub-
mitted to the Commission for approval, the Coﬁmission d1d not deem
1t necessary that a formal showing at public hearing be made in
Justification of the rate ilncrease possibly resuiﬁing.thorerrom, nor
seeningly 4id it deem 1t necessary to express1yAriﬁ& the increase to
be justified. If thers has Deen soy dereliction of duty, Lt
has Deen upon the part of the Commissioh 1tself in railiﬁg to meke
ap express finding of justitication for the increase, thus railing
to conform its action to tho standard which tho statute prescribos.,




Applylvg these cbservations to the particular question of
reparstion here presented, we cannot find that the raée ,filings of
apy one or_ the three utilitlies were 'so clearly at varidnce w.‘x.th i:he |
regquirements of thé statute as to corhpel the conclnsioﬁ that they
were :u..loga.l acé ipeffective for any purpose. Ko substantisl dis-
tinct:t.on car. be found between the filings of each %o justify the
conclus:!.on that one was legsally accomplished acd not the: other.
Granting that the Commission did mot meke the exact finding con-

texplated by Section 63(a), it 13 clear, nevertheless, that it in-
‘tenéed 1ts act In each é&ée” to de taken as completing the £ilings
and malking them the legally effective rates for the future. Since
egch utility expressly requestod tho C:ommiss:!.on's ap;prova.l of the |
schedules submitted, it cannot be said that they were not oquita.bly
\justiﬁ.ed iz then placing those schedules in offect, relying upon
the loéél :mfﬁ.cienoy of the action which the Commiuioﬁ ‘bad -takon.
A failure upon tl:_xe part. of the Commission itself to roilow.'some Pro=-
ccdural prov:.s:!._én of the stgmte my not dbe seized upon"a.sra‘ground |
for a reparstion award against a utility which has not vzolatgd a:ny
statatory duty. | |

These conclusions compel our modification of the decision pre-
viousl"y rendezfod a.nq the dismissal of each of the reparation clalims
here prosonteé.. The »right of i-ecdvery in such a pro_ceedirig :.s_ de~
rived from Section 71 alone, sud the claimant must show that there
has been & violation by the utility of a duty imposed by cme of

those provisions roferred to in that section. Golden State MIlk.

Products Co. v. Southern Sierras Power Co., 33 C.R.C. 83.' Once 1t

15 determined that the charge exacted was in accordance with the
rate "filed and in effect at the time,” as required by Section 17(v) 2,
there' can bé no recovery without proof._' that tbe charge was :!.nhqroﬁtly]

wmreasonable or disc_riminatory. The complainants in each case have |




failed to make suck & showing.

At the rehearing of these matters ou Februsry 24, 1937,
the legal questions here 1nvoi_ved were fully argued, but & roquest
was made bY complainants for a further hearing at which they might |
exemine certain Commissfon and utility empioyees.' The request
is demted. KNothing could be added to the present record in axpli-~
fication of the facts already prosent’od, |

Two complaints not consolidated witk the above and not yet
fomlly‘ heard are on file, namely, Case 43.78, Alhambra Kilns, Inc.,

ot 'a.l. vs. Los Acvgeles Gas and Electric Corp., and Case 4179,
¢

Cubblson Cracker Co. v. Southern Calsifornia Gas Co. These alsc

are claims for reparation, appearing to plead the ldentical viola-
tions alleged in the cases above. As most of the complainants were
interveners in the sbove proceedings, we bellieve that the ordez- of
dismissal here made will justify the eutry of & similar order in
these two mattera. '
ORDER ON REEEARING
Los Augeles Gas and Electric Corporation baving been granted
a rehea.ring in Cases 4138 and 4149 of certaim mstters containéd 1n
Decision No. 29287; the Commission having roopened. Cases 4138, X149,
4150 and %180 for the purpose of determining whether Decision ¥o.
29287 should be rescinded, altered, or amended in 3o far as sald
, decisidu relatés to reparation clainé made againsf Los Angeies Ga$
ard Electric Corporat tlon and Southern California Gas- Compazy by
gas comsumers under surplus natural gas schedules of saild utilities;
the matters having been publigyheard, and good cavse appearing,
based upon the Lfindings and conclusions indicated in the above opinion,
IT IS ORDERED AS POLLOWS: |




1. Decision No. 29287 is hereby affirmed as to the dis- ]
position made therein of reparation claims agaimvst Southern Calif-
ornia Gas Company.

2. Decisifon No. 29287 is hereby rescinded as to the d1s-
position made therein of reparation claims against Los Augeles Gas
and Electric Corporation, and the proceedings re!.‘or}pd to above
are hereby 'dismissed in so far as they relate to such ropa.rg.tion
. cleims.

o 3. Io all other respects Decision No. 29287 shall rmﬂ.n
iz ru.ll force and effect. '

a Dated at San Fra.ncisco, Caliromu., this : (& dsy of .
%’oja 1937. |

L/&#’ AM“—'

a, A

Conmzﬂ:ssioners .




