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Decision No. én7a»zw3

BEFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA.

In the Matter of the Application or'

)
LOUIS ERICKSON, doing dbusiness as
WEST BERKELEY EXPRESS AND DRAYVING 3
COMPANY XELLOGG EXPRESS & DRAYING COMPANY,
a corporatzon A. PASTERIS, doing bdbusiness }
as ZAST BAY DRAVAGE & WAREHOUSE co., ;
)
i
)

Application No. 20847

PEOPLES EXPRESS COMPANY, a corporation,
and UNITED TRANSFER CON@ANY a corporation,
ror a declaration by the Commission that
cach possesses a prescriptlve right to
operate s & hilghway common carrier to

end from San Leandro, Califoraia, or for

a certificate of public convenience and
necessity authorizing suek operatlions.

In the Mattor of the Suspension by the
Commission on its own motion of Werehouse
Tariff No. 1, C.R.C. No. 3, and
Supplement No. 1 thereto, of KELLOGG
EXPRESS & DRAYING CO.

Casec No. 3923

i

In the Matter of the Investigation by )

+he Corxmission on its ovm motion into the }

raetes, rules, regulations, clausif“catlons, Case No. 3910

charges, operations, schedules and pracvlceg,g

or any of taem, of KELLOGG EXPRESS AND
}
2
)
)
)
)

DRAYING COMPANY.

In the Matter of the Suspension by the
Cormission on its own motion of Local
Freight Teriffs Nos. 1 and 2, C.R.C. Nos.l
and 2 of KELLOGG EXPRESS & DRAXING Co.,
neming cless and commodity rates between
verious points in Callfornia.

Case No. 3924

A. B. Roehl and Harry Young,for respondent,Kellogg
Express & Draying Co.

McCutchen, Olndy, Menunon & Greene, by Allan P.Matthew for:
Bay Citlies Trazspn. Co., Haslett Werehouse Co.,
Interurben “xpress Corpn., Merchantec Zxpress &

Dreying Co., Pcoples' Express Co., and Unlted
Transfer Co., interested part;eu.

Gwyn H. Bakor, for Oakland-San Jose Transpn:,Co.,
interested party

Hettman & Scampini, by A. J. Scampini, for Merchants

Express Corpn.




Jemes X. Lyons and A. L. Whittle for Southern
Pecific Company, Pacific Motor Transport
Company and Pacific Motor Truoklng Compaxny.

G. Z. Durry for The Atchlison, Topeks & Santa Fe
Reilway Co.

Reginald L. Vaughan aund Barnum Paul for Applicants
end Respondents.

A. S. Williams for Southern Pec¢ific Company,
Pacific Motor Trucking Company and Pacific
Motor Transport Company, protestants.

Zdward Stern for Rallway Express Agency,lnc., as
its intercsts may appoar.

F. M. Mott for Merchants Express Corporation,
protestant.

J. L. Amos, Jr., for The Western Pacific Railroad
Company, Protestant.

WHEITSELL, Commissioner:s’

In Application No. 20847, Louis Erickson (West Berkeley
Express and Draying Compgny), Kellogg Express & Draying Co.,
A. Pasteris (Zast Bay Drayage & Warchouse Co.), Peoples!'
Express Comparny and United Transfer Company soughta declaration
by the Commission that sach of them possessed a prescriptive
right to operate as a highway common carrier to and from San
Leandxro. This epplication contalned a reguest that Cases Nos.
3910,3923 and 3924 be reopened for the purpose of admitting
newly discovered orel and documentary evidence not svailable
at the time of the original proceedings which 1t was alleged
established tze prescriptive right of Xellogg Express &
Dreying Co.,(hereinafter referred to as the corporation) to

operete a3 a common carrier o and from San Leandro. By De-

cision No.27966 in Cases Nos. 3910, 3923 and 3924, which were
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consolidated for convenlience of hearing and disposition, the
Commission deceided upon the ovidence taen before it that neither
tae corporation nor its predecessor in interest (hereinafter
designated as the company) wes operating lhigood faith as"a common
carrier on or before May 1, 1917, between the points nsmed by it
in certaln tarllifs suspended by the Commission and hence did not

possess a prescriptive right to continue such operations. Pur-

suant to the requests and allegations contained In said Applica-

tion No.20847 the Commission reopened the above mentioned cases
which were consolidated with sald application for the purposes
of heering. An sgreement wes entered into by counsel for appli-
cents, counsel for certain respondents and the Commission that
the preseat hearings would be confined solely to the issue of
whether or not the corporation possesses o prescriptive right
to serve San Leandro. The asgrecement provided that this issue
would be finally determined before further hearing would be
held in Application No. 20847.

' Public hesarings were held on March 30th and 3lst et
San Leendro, and on April lst, 1937 at San Francisco, at which
places and times evidence was introduced. The matter was there~
after submitted subject to the filing of concurrent brlefs and
the hearing of orsl argument. The briefs were received and
thereafter oral ergument wag presented on May 3rd, 1937 at San
Trencisco before the Commission sitting en bane. The matter 1s
now ready for decislon.

A prescriptive right to serve a particuler locality

es a cormon carrier by motor vehicle is predlcated upon operation
in good faith as a common carrier prior to Masy 1, 1917. Thre
issue now before the Commission being whether or not the corpora-

tion possesses a prescriptive right to serve San Leandro, it is
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necessery to determine from the evidence adduced at the hear-
ings whether the company sorved San Leandro prior to May 1,1917,
and if 1% did, whether or not such service was +that of a cormon
carrier operating in good faith.

Documentary and oral evidence were introduced at the
hearings which showed cdnclusively that the company transported
property by motor vehicle to and from Sen Leandro prior to
Mey 1, 1917. The evidence indicated that in 1916 the compeny
served sixteen customers in Sen Leandro who had charge asccounts
with them end in addition porformed transportation service for
some twenty persons or firms Iin San Leandro who paid eash for
suek service. It is also shown ‘that a great variety of commodi-
ties werce tranmsported by the compeany for their customers. Oral
testimony was introduced to tho effect that drivers of the com-

peny's trucks were instructed to solicit new dbusiness in San

Leandro, which they did. The evidence presented-relating to

regulerity of service wos sufficlently clear to warrant the con-
clusion that the compeny served San Leendro twice daily on the
average excluding Sundays andé holidays. It is concluded from
the above evidence that the company was operating prior to Mey
1, 1917 as a common earrier.

Having determined that the company was operating as a
common carrier prior to May 1, 1917, it is now appropriate to
consider vhether such service was conducted in good faith there-
by investing the company with a preseriptive right to continue
it. This issue was raised at the hearings and discussed in oral
argument end in the briefs. Evidence was convineing that the
company was operating prior to the time thet the Legislature

cortemplated the enactmeont of a statute to require =ll common
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carriers by motor vehicle to obtain & certificate of pudblic
convenience and necessity authorizing such operation. Further-
more, it was evideat thet the compeny did not commeznce to
operate trucks merely to ascquire a prior righf and thus to fore-
stall pending legislation. It follows from the evidence that
tho compeny was operating to and from Sen Leandro in good faith

as o coxmmon carrier prior vo May 1, 1917 and therefore possessed

a prescriptive right st that time to continue to do so.
It mist now be ascertained whether or not the company
or the corporation lost such proscriptive right for any reason.
| I% cannot be sald that the compeny or its. successor lost

the right to serve San Loandro by abandonment. The evidence
shows that ﬁhe corporation and its predecessor operated trucks
continuously to and from San Leandro for a period commencing
before 1916 uatil December 1936.  During the hearing it was
stipulaeted by counsel for protestants that the compény and its
successor continuously performed transportetion service detween
San Francisco and Eest Bey points on the one hand and San Leandro
on the other from July, 1916 untll December, 1936. Service
to San Leandro was discontinued in December of 1936.because of
a penalty action which was instituted by the Commission sgainst
the corporation for operating as 2 c¢ommon carrier without tariffs
lawfully on file with the Commission. The rojection of tarirfs
filed by the corporation neming San Leandro and other points,
was an issue in tho original proceedings ia the cases reopened.

There being no sbandonment by either the company or the
corporation of the right to serve San Leandro, there remasins to
be considered only the question of whetner by the failure of

elther of them to file a Tariff including San Leandro they auto-

oatically forfeited such right or justified the Commission in now
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refusing to acknowledge the existence of such a right.
There 1s a conflict ia the evidence dearing upon the

innocence of the corporation and its predecessor in interest in

felling to file a tariff including San Leandro as a point of

service. Testimony was proseanted to the effect that Mr.William
Bolt, onwexr of the company, did not think it was necessary to
specifically mention San Leandro in his tariffs because San
Loandro was treated as 2 part of East Oakland and the company
rad the right to serve Oskland. The testimony furthor indicated
that Mr. Bolt thought 1t was unnecessary to Tile tariffs at
all and only filed the tariff coverlng Oskland in conjunction
with other East Bay carriers. It was asserted that Mr.Bolt
was not then aware tlat he was following the mandate of the
law in 50 filing. At the time of the transfer by the company
to the corporation the evidence indicates that Mr. Bolt advised
the corporation thet the company had the right to serve San
Leandro. It is in evidence also thet after the transfer the
corporation, upor advice of counsel, filed =2 tariff naming cer-
teln specific points irncluding Oakland and then added the words
radjacent points™ which Mr. Friedman, Mansger of the corporation,
said he believed covered San Leandro. Mr. Friedman also sald
thet he thought it wes wanecessary to file tariffs ineluding
points served prior to MNey 1, l9l7.ﬂ

Protestants introduced some evidence tending to show
tzat the compouny and its successor knew or should have known
that the f£iling of tariffs was necessary. It was pointed out
that failure to file a tariff including San Leandro was at
least some evidence that neither the compeny nor the corporation

tacught they possessed the right to serve that polnt or they
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would have publicly asserted such right. No attempt will
be made tO summarize all of the evidence introduced';or the
purpose of proving or disproving imnocence of the compeny

aad its successor in failing to file a tariff including San
Leandro. It is enough to say that such evidence was in con-
flict. In view of the controversial nature of this evidence
the Commission does not feel Justified in declaring that the
corporation or its predecessor so defied regulation as to cause
it to lose its presceriptive right to serve San Leandro. The
corporation has already surfered substantially from the fact
that it falled to file such a tariff dy reason of the loss of

revenue from Sen Lecndro since December, 1936 and also because

or tae sum re¢eVeTed [TOM 1T 10T 0Derating o Jan Leandro

without a tarliff legelly on Tilc covering that polnt.

Thic procoeding is equitable in its nature and depends
Tor solution wpon the perticuler circumstences involved. It
cannot serve as a precedent in other matters as it is necesserily
predicated upon its own unusual facts.

Based upon the evidence offered in the originel and
reopened proceedings the Railroad Commission of tae State or
Celifornie firds that the predecessor in interest of the Kellogg
Ixpress & Draying Co., possessed e preseriptive right to oper-
ate as e common carrier By motor vehicle to and from San Leandro
e5 & result of operation im good faith prior to May 1, 1917.
Thet such preseriptive right was transferred to Kellogg Express
& Dreying Co. by its predecessor.  That nelther Kellogg Express
& Draying Co. nor its prodececssor in interest acted or failed
o gct iz suck a manner as to sutometically forfeit such right
or cause the same to be lost. It is concluded, thercfore,

that Kellogg Express & Draylng CoO. now possessos @ prescriptive
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right to operate as a highway common carrier to and from San
Leandro. '

It is recommended that Decision No. 27366 in Cases . Nos.
3910, 3523 and 3924 be rescinded.

Public hearings having been held in the above entitled
proceedings, evidence having been received and the matter duly sub~
mitted; the Comxission now belng fully advised, snd good cause
appearing, based upon the fiadings and conclusions indicated in
the above opinion:

IT IS EEREB'f ORDZRED that Decision No. 27966 in Cases Nos.
3910, 3923 and 3924 be and the same L1s hereby rescinded.

IT IS HEREBY FURTEER ORDERED that Kellogg Express & Dray-
ing Co. file with this Commissiozn its rates, rules and regulations
covering its highway cozmon carrier serwvice to and from San Leandro
within thirty days from the date of this order, and in all other
respects comply with the provisions of the Public Utilities Act.

ind 1t further appearing that ipplication No. 20847 baving
been submitted only so far as it relates to applicant, Kellogg Ex-
press and Draying Co.,

IT IS EEXREBY TURTEER ORDERED that said Application No.
20847 shall remain open for such further proceedings and erders
relating to applicants other than safd Kellegg Express and bmyine;
Cos, as may dbe appropriate and proper.

The foregoing Opinion and Order are hereby approved and
ordered riled as the Opinion and Order of the Rallroad Commission
of the State of California. -

Deted at San Framelsco, California this _2__/f_ day of

| . . , 1937. |
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