
Decision No. 

BEFOP.E TEE RAILROAD COMMISSION OF THE STAXE OF CALIFOBNIA 

A. LEVY & :f. ZENT.NER CO. 
SUNSET PRODUCE CO';, 
Vw.,EY. PRODUCE co. 
RICKETT PRODUCE CO. 
De BACK & CO. 
JOHN' D~mI co. INC';" 
L. :;. HOPKINS COMP.ANY 
XRIANGLE PRODUCE CO. 
RALF MOON FRUIT &: PROD:crc;E CO. 

Compla1:oants ~ 

VS. 

SOOXB.ERN PACIFICCOMP.ANY~ 
a corporat10117 

Defendant. 

BY THE COMMISSION: 

C:;!.se No. 35l5. 

BY' Decision No. 26948 0'£ Apr1l 16~ 19347 as amended~ in 

the above entitled proeead1ng~ the Commission directed the defendant 

Southern Pacific CompanY' to retund. to complai%laIlts and interveners by 

way or rep~ation all charges collected 1n excess o! charges there1n 

to~d reasonable. 

Being "Iltlable to reach an agreement With defendant, Triangle 

Produce Compan1~ one of the eompla.1na:c.ts therein, fUed a petition 

seeking a further order ot the Commission fixing the amount ot repara­

tion d~. ~e matter was s~tted upon briefs. 

Triangle Produee Company wa.s incorporated. July 2,. 1932. -Prior to that date the business was carried on 'by E. A. ~omas,. A. F. 

Ness, H. E. W1111ams~ Fred Redding and R. A. J'o:tnson, copartners;" op-
. . , 

erat1ng as the Triangle Produce Comp=y. The compla1na:c.t corporation 

seeks repara.tion tor the two-year period immediately preced.1ng., February 
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17, 19Z3, the date or f'1l1ng the compla1nt :1n this ease, thereby- 1n­

volv1ng shipments transported tor the copartnership. Reparation has 

been paid on shipments moving subsequent to the da.te or incorporation. 

Section 71(a) of the pUblic Util1ties Act provides 1n part: 

n * * * no assigQCsnt or a reparation claim shall be recognized by the 

Commission except assignments by operation of law as 1n eases ot death, 

1llsan1ty, ba.nkrUptey, rec~1ver-sh1p or order or com-t." The issue thu.s 

resolves itself into the right or a corporation to recover reparation 

:t:c. its own name on Shipments transported for s. eopa.rtnersh:tp, the latter 

paying and beuing the tre1ght charges and assig:c1.ng aJ.J. rights and 

l1abU1t1es to the corporation prior to dissolution. 

Complainant argues that the corporation is merely a ~cee$sor 

Ul interest to the copartnership and that its cla1m is W1th1n the excepted 

class 0'£ the statute cited. It contends £'ttrtherthat it' the corporation 
:"' ,~ 

may not lawt"ally ma1nta1n this action, then the right or action rema~lls 

in the eopartnersl:l1p, which, it asserts~ is entitled. to be substituted 

as a 'party to the compla1nt 1n its own name, reserving tor the corpora­

tion the proceeds thereb~ recoverea. 

Defendant contends that there is noth1ng 111 the eompJ..a1nt wb1eh 

would have the et':f'eet o-r toll1ng the statute in ravor ot the copartnership, 

and that, 1nasmueh as the copartnersh1p cl1c. not tUe a compla1nt wi th1n 

two years trom the accrual or the cause ot aet1on~ the remedy is barred 

and 11ab1l1ty destroyed by the operation ot the statute of limitations. 

Xhe transfer to a corporation or the assets of a eopartner­

~ll1p cannot be' termed an ass1gmnent Wby operation ot law," wb1eh is the 

only class 0'£ a.ssignments excepted by Section 71. (~ehange §~Smy1~s 

~rporS\ti9l:l. u. San pj.,egs? COP§211g,ated GMJ __ Eleetric Q2., 39 C.:a.C. 

354). While it may be the real parties in 1nterest~ indiv1dual. members 

of the dissolved. copartnersll1p, might have asserted their ela1m bet ore 

the Comc1ss10n by appropriate and timely procedure, such ac~1on was not 

taken by them. 
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Upon consideration or the taet3 here involved we are ot 
the o:p1n1on and find that eomplail:lant ~gle Produce Company~ a 

. corporation, is not entitled to recover reparation accru1ng on sb1~ 

. ments on wh1ch ~1angle Produce Company, the copartnership, :paid and 

'bore the. charges. Re:para.tion having been paid by defendant on sbip­

ments moving s'tlbseq,ue:c.t to the date ot 1ncorporat10%1~ no t1lrther or<1er 

is necessary. ~ 

Dated. at San Francisco, Cal1forn1a, tl:l1s / 6 - day ot· 
August, 1937~ 

Comm.ss1oners. 


