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BZFPORE TEE RAILROAD COM2IISSION OF THZ STATE OF CALIFOERNIA.

In tho Matter of the Application of
A. W. HAYS for a cortificate of public
convenlonce and necessity authorizing
a through common carrier sorvice for
the transportation of freight ac 2
common carrler botwoen Corning, Orland,
tolse, Willows, Williams, and
Maxwell, on the one hand, and Berkoley,
Qalland, Emeryville, and San Franc¢lisco,
or the other.

Application Wo. 20413

Berol & Handler, for Applicant;
Thomas Q'Eara, for Sacramento~Coraing Froight Lines,
- Protestant;
. W. Zobbz & Ansel S. Willlams, Jr., for Southora
Paclfic Company and Pacific Notor
Trancsport Co., Protestants;
Edvard Stern, Rallway Express Agency,
2rotestant;
W. L. Warner, Sacramento Auto Truck Company,
Protestant.

OCPINIOX

Applicant A. W. HAYS proposes to oatablizh a highway cormzon
carrier truck service for tho ftransportation of froight othor than
bulk petroleum products and live stock between Corming, Obland,
Artolsze, Willows, Willlaxms, and Moxwell, on thec one hand, and
Borkeley, Oakland, Emeryville, and San Franciszco, on the otkher. Tho
proposed service would be rendered on a dally schedule leaving
Corning at 7:00 P.M., and other northern points somewrat later, and
arrlving at Ozkland the following morning at 4:30 A.M. and at Sén

Francisco at 5:45 A.M. The return trip wounld leave San Francisco as




6:00 P.M. and arrive at Corning at 2:00 A.l. tze following day.

Public hearings were held bvefore Zxaminer Elder at Willows,
on June 1l7%th, 1936; at Corning on June 30th and September 30th,
1936; and at San Francisco on Septomver 29th and Oc¢tober 2nd, 1936.

The motter was submitted on briefs and i1s now ready for decision.

Applicant testified that the traffic which he hopes %o
obtaln southbound consists malnly of live and dresced povltry, ©ggs,
butter, olives, case goods, dressed veal, grain, frecsh and dried

frults, and nuts.  Northbound traffic consists of paints and hard=-

ware, farming machinery, grocerics, feed, and vulléing material.

Applicant 1s alrcady operating between these poinits asc 2 contract
arrier on 2 tri-weckly schedule, using cipght pleces of equipment.
He bazes niz application for a common carrior's cortificate upon the
claim that the territory requires o certificated trucking scervice,
wnlch does not exist at prezent, in addition to the existing rail

and truck zervice.

-

xlsting certificated common carrier service beiween the
oints involved i3 at present rendored by the Southern Pacific Company,

Pacillc Motor Transport Company, and Railway Express Agency, Inc.
The northbound service provided by Pacific lotor Transport Company,
operating as an express carriler ovor Southern Pacific rails, 43 an
over-night sorvice, d&ly cxcept Sundays and holidays, affording
early morning delivery at the nortiaern destinetions. Southern
Peclfiic Campany operates, daily cxecept Sundaye and nholidays, a
similar straight »ail sorvice nortibound for LCL shipments, dHut

without pick=up and delivery szorvico, andé a norihbound corlond




servico providing first morming delivery at Williams, Maxwoll, axnd
Willows, and cecond morming delivery at Artolse, Orland, and Corming.
The nortkbound Rallway Zxpress service is an over-zight cervice with
early morning delivery at the northern points dally throughout tiae

Foar.

Southbound carload service of the Southern Pacific iz
avallable daily, leaving Coraing at 5:00 P.l., and later Iroxm other
northern points, and arriving ot Oakland tho following morning at
12:30 A.M. and at San Franclisco at 2:30 A.M.  Southbound LCL service
ol the Southern Pacilic Company and Pacilic wotor Tranzport Co.
gives second morning cellivery at QOakland and Sar Francisco. During
the cummer months a,tri-weokly over-night LCL relrigerator service
also L3 rondersd, leaving Orland on loncdays, Wednesdays, and Fridays
at 7:39 A.l., making intermediate pick-ups, and arriving at San
Francisco on Tuesdays, Thurcdays, and Saturdays at 7:30 Al
Relilway Express Agency maintaing o southbound schedule leaving Corning

at L1245 P.M., ond other northern polints later, arriving at Cakland

at 6:10 P.M. and at San Franclizeo at €:52 P.M. dally; and another

leaving Coraing at 4:48 A.M., and other northern voints later, and
arriving at Oakland at 9:12 A.il. and at San Francizco at 9:52 A.lM.
and o third leaving Corning at 7:15 A.M., and other northern
and arriving at Ookland a2t 2:39 P.M. and at San
12 P.iM. dolly except Saturdayc and days preceding
An acdditional schedule leaving Corning at 6:25 A.¥. and
arraving at San Franeloco at 3:12 P.E. 42 also meinteined Sundays and
holicays only. Subsecuent To the submicscion of this procecding,
these southbound express schedules were slightly modified. A fow
minutes only are involved 4in the changes, and they may ve ignored for

present purposes.




It Lz applicant's conteatlion that chippers consisning
goodz I{rom the northern points decire and neod an over-night
service departing in the evening, to 2allow them a full day for
packing and preparation, and permitiing transportation at night in
2 cool and even temporaturo. The northbound zervice, 1t 1z
claimed, 1s desired by the shippers and, moreover, is nececssary to

render the southbound operation noscible.

Tze record belore us falls to disclose that public

convenience and necessity require the operation of the proposed
northbound service. Applicant's witnesces testifled in this me-
sord substantially as follows:

E. C. Young, tne proprictor of a machine shop at Willows
wao recelves iron, steel, machinery, and supplies from the Bay
District, testilficd that the proposed service would be 2 hely vhnich
he would appreciate. Ho admitted, however, that he hed no
complaint against the Pacific Motor Transport service and that he
experienced no delay, dbut said ho sometimes did not "gide too well™
with its local delivery man. Ray Symonds, a useéd car desler of

3,
testifled that the proposed service would be advantageous, as it
wovld ypermiit him to give orders to applicant!z drivers o be filled
in San Franclzco and returmed the next day. It was ztipuloted that
illes G. Ramer, an avto parts dealer of Corning, wovld testily
cimilarly. It ghowld be noted, however, that this would reszult in
& second morning delivcry, wnich 1s the same zervice as would be
received by @ mall order routed via the Pacific Lotor Tranzport.
George Z. Wright, a hardwore and implemont dealer of Orlané, alcso
testified simlilarly, adding that he considered the Pacific Motor
Transport ‘service satizfactory. F. E. Kielsen, z construction

contractor of Orland receiving construction materials £»om the Ba
S Y




District, svated he required an over-night service, as time 4z of the
oscence in dbuilding contracts.  He claimed that a particulay »ail
shipment reoguired 48 hours for delivery, dut it waz shown 1in ro~
buttal that the shipment referred to was in transit less than 22
hours. Neilsen further admittod that he was not aware 4that the
Pacific Notor Transport Company afforded an over-night service into
Orland. EHarlow Plimpton, 2 grain doaler of Willows recelving

sacks and twine from the Bay district, testified that the present
rall service 1s satisfactory. E. XK. Skirk, of the Corming Olive
Crowers Asczoclation, uces the rall sorvice northbound for +trance
portation of barrels, as it 1s cheoapor than the truck service, but
uses trucks for salt chipments as tihey are guicker. Heo did not
claim, however, that speed wac necossary for such chipments. Zarry
St. Clairo Vhaceler, a plumbing and heating contractor of Corning,
tostlified he had found rail and Pacific Xotor Tranzport zexrvice for
the trancportation of csheot metal unsatisfactory, due %o wmrping

nd svalning sustained throush the handling of the shipzments. He
is c@ligcd to use truck service Ifrom Sacramento, and tostifiod ho
needs applicantis service for theso shipments <o permit him to buy

in San Franciscoe.

in support of tho adeguacy of existing morthbound sorvice,

applicant produced the testimony of M4innio E. Grleve, proprietrix of
& variety store at Corning; M. C. Paetteplace, 2 Corning mrocory
and furniture dealor; Wwilliam J. Eannan, a Coraing dry goods decler;
Caarles V. Cross, a Corning shoc cdealer; O. C. Barthols, traffic
mangager Ior Schmidt Lithograph Co., printers and manufacturers of
labels and boxes; George Zdmonds, shinping clerk for Cantner &
Mattern, Imit goods manufécturers; John C. Scott, of Gimn & Co.,
publichers of school text books; and R. J. Burke, office manager

for Wilzon's Sporting Goods Company. All of those v& tnesses
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testliflied that thoy uso one or more of the oxlsting sorvices, ond
in some cases parcel post as well, f£ind thenm savisfactory and

edecuate, and need no additional corvice.

The lar go proponderance oI ovidence £rom all witnesszes,
including applicant®s, thus supports the conclusion that the
oxisting northbound service is adequate. 7itness Wheeler's
critviciom of the present service appears to be one affectiﬁg nis
individual satisfaction. The record fails to show any public

need for the proposed service northbound.

The evidence concerning southbound 4raffic relates -
princeipally to the transportation of dressed veal, camned oilives,

grain, eggs, and live and dressed poultry.

Jeo T. Donovan, a moat packer of Corning, who ships
dressed voal to San Francfcco and Oakland, tostifled +hat he proefer:s
truck sorvico as he believes it results in loss shrinkage, and the
veal does not get 50 custy. He al:so stated that he had no com-

plaint regarding rail service and formorly usod 4t principally.

He further statod that he was not awaro of +he oxistence of the

Southern Pacific refrigerated LCL car service, walch would be oven
better than truck service. It waz testified that Frank L.

an cmployee of the Poultry Producers of Central Californiza,

estily similaxly to Donovan regarcing couthbound shipments
dressed calves. E. X. Shirk, of Corning Olive Crowers Aszociation,
representing €3 growers who constitute about 20% of the growers in
the Corning territory, testified that wnder pregent conditions

small orders coming In during the morning can e lavelled and pro-
pored for shipmont in time for the 1:15 P.M. southbound oxXpross

schedule, but that larger shipmeants have to walt over. With




applicant's proposed truck service the larger shipments &lso can
be labelled and shipped the ssme day becaxse of the later depari-
ure proposed Yy spplicant. Thore was no explanation from this
wltness, however, as to why the 4:00 A.kX. express schedule cowld
not convenlently e used for the later shipments. J. N. Click,

o Corning olive grower and camner, in contrast %o witness Shirk's
testimony, stated that he needed tba proposed truck service in
erdor to got out small orders as guickly as they arrived, soas to
meot a boat schedulo dqparting from San Francisco ordinarily the
following noon. lost of such traffic, however, is apparently
interstate commerce. Glick also testified he had received
complalnts regarding the Pacific MNotor Transportation Service from
Bis consignoes. EHarlow Plimpton, a Willows grain dealer,
testiflied regarding southbound shipments that the present rall
service 1s satisfactory except for emergency saipmonts at nizht.

Applicant's proposed schedule would be o convenienco to him for

such shipments as he could meke ready by the 9:00 P.M. departure.

It appoars, however, that at least part of such emergoncy shipments
are for export and interstate commexce. W. E. lacy, of Orland,
proprietor of three grocery stores, s lumver yard, four feed stores,
and a wholesale poultry snd egg dealer, testified that ke recelived
tri-wooldy sorvice by contract trucks at the »rosent time., EHe
would like & dally truck service and dislikes the Rallway Sxpress
Agoncy service. He offered no particulars, however, showing thae
truck service to be necessary or convenient to him, or oxplaining
kis antipathy to the express company's service. It was stipulated

thet the testimony of witnoss Hollis, an employee of Yacy, would be
*he same.

Virtually the only convincing suppoxrt for the application,
from publlc witnesses, is to bo found in the Testimony of shippers
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of live and dressed poultry who also ship oggs. Theso witnesses
wore Walter J. Dardy, »roprietor of a feed store at Coraing,
Charles C. Stubbs, & poultry producer of Corming, R. S. ¥arko, of
Orland, district repreosentative of the Poultry Producers
Assoclation of Central Callfornia, and Henry W. Schramm, of
Corning, manager of Bemnett & Layton, a feed snd pouliry company.
From the testimony of these witnesses 1t appears that eggs are
gatherod and brought into the packing plants during the morning;
during the aftermoon they are pro-cooled, which takes five or six
hours, packed and made ready for shipment between L£ive and six P.l.
The oggs require an ovexn tempersture in transzportation. There was
some testimony that arrival at the San Francisco and Oaklaxd
wmerkoets at a vory early hour was necessary in order 4o avoid markel
losses, but this does not appear to be a fact 2z the woizht of the
ovidence shows that the market price of eggs is fixed from noon

of one day until noon of the following day, and that all eggs
arriving at the market receive the market price on the day of un-

loading. In support of the proposed service for the ogz shipments,

these witnesses testified in effect that due %o the pro-~cooling
requirements the eggs could not conveniently be made realdy for

shipment by the Expreoss Company's afternoon schedule, and furthermore,

that to use this schedule 1t was necessary to leave the eggs
standing at the station awniting arrival of the train. This, it was
sald, resulted in Inmcreasing tho temperature of the eggs.

In opposition to this testimony, it was brought out that
there 1s no resl necessity in the egg bdusiness for immediate ship-

zent and delivery, as any egg 30ld within thirty days 4is considered
a frosh egg, and Tthe witnesses admitted that they collect eggs for
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spipment over & period of a week. No explanation was given why the
early morning express schedulo would not meét overy requirement of
temporature and schedule. All of these witnesses are at prosent
using contract truck service to the Bay districty in preferonce to

rall or express. Nearly all of them, howevor, use rasll oOr expross

service for shipping eggs to points other than Son Francisce and

Oalkland, and £ind that service satiszlfactory.

With reference t0 live and dressed pouvliry, however,
the testimony of thece wlitnesses Ls unconiroverted that over-rnight
truck service, departing Iin the eovening and pormitting early
morning grrival at the markets, is convenlent and necossary, 1s
domended by markoting conditions, and i:s superior to rall service
in that it results in less loss through shrinkage and death.

From the record wo are unable to find that the existing
southbound service 1s inadequate Lor the proper tranzportation of
drossed wveal, olives, and grain. Publle conveanlence or necessity
bas not been sbown to require additlionel facilities beyond those at
preosent avallable. Neither the personal preference of individusl
shippers nor the existonce of oceaslionsl emergency shlpmonts
constitutes pudlic convenlence and necessity. Sueh emergency

shipments world somotimes occur no matier how many schedvles might
be instituted.

With regard to0 the ogg traffic, while the unanimity with
which the shippers utillze truck transportation seems to manifest a
proference on thelr part for that form o transportation to the Bay
district, they use rall or oxpress service to othor points with

complete satisfaction, cnd we are umable to ¢oaclude from the
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evidence that there i:s any inadequacy in the existing service
or that puvlic convenience and hecessity 13 not being propexrly

serveda.

It is clear, however, that public convenience and
nece3sity require applicant’s service for the tramsportation south-

bound of live and dressed povliry, snd that a certificate showld
be gramted for that purpose.

A. W. EAYS 1s hereby placed upon notice that "operative
rights™ do not constitute a class of property which should be
capi‘caiizod or used a: an olement of volue in detormining reason-
able rates. Aside from their purely permissive aspect, they
extend to the holder a full or partiasl monopoly of & class of
business over & particwlar route. This monopoly feature may be
chenged or destroyed at amy time by the State, waich iz not im any
respect limited %o the number of rights which mey be given.

S R2ER

Public hearings having been held in the above=-cntitled
proceoding, and the matter now being ready for & o¢ision, the
Rallroad Commission of the Stateo of Califormia hereby decleres
that public convenience and necessity require the operation by
Ao W. EAYS of an asutomotive truck service &3 a highway common
carrier for the transportstion only of live and dressed poultry in
¢oops from Corning, Orland, Willows, Maxwell, and Willdiams, on tke

one nand, and Qakland and San Francisco, on the other.

IT 1S HEREBY ORDERED that a cortificate of public cop-
venience snd necessity for said service be and it is hereby granted

to A. W. EAYS, subject to tre followling conditions




Applicant shall f£1le¢ a written acceptance of
the certificate herein granted within & pericd of
not to exceed fifteon (15) days Zrom date hereof.

Applicant sholl cormmence the service herein aunth-
orized within a pexrliod of rot to exceed thirty
(30) days from thoe effective date hereof, and
shall file, in triplicate, and concurrently make
effective on not loss than ten (10) dayst! notice
to thoe Railroad Commission and tke public, &
tariff or tariffs constructed in accordance with
the requiremonts of the Commissionts General
Orders and contalning rates and rules which, in
volume and effect, shall be Ldentical with the
rates and rules shown in the oxhibit attached to
the gpplication in 30 far as they conform to the
cortificate horein granted, or rates and rulea
satliasfectory to tke Rallrosé Commission.

Applicant shall f£ilo, in duplicate, and make
effective within a poriod of not to exceed thirty
(30) days after the effective date of this order,
on not less than five (5) days' notico o the
Railroad Commission and the pudlic, time sc¢heduvles
covering the service herein authorized Iin s form
satisfactory to the Rallroad Comumission.

The rights and privileges heroin autborized may
20t ho discontinued, sold, leased, transferred
nox assigned unless the written consent of the
Radlroad Commission to such discontinusance, 3ale,
lease, transfer or assigmment has first been
obtained.

No vehicle may be operated by applicart heroin
unless such vehiele 1s owned by said applicant or
is leased by applicant under a contract or agroo~
ment on 2 dbasis satlisfactory tothe Rallroad
Commission.

In all other respects the application is denied.
For all other purposes the effective date of this order
shall be twonty (20) days from the date hereos.

Datved at San Franciseo, California, this 2'“ day of

ZA/A%”ZL_/ , 1937. a % é
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