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Docision No. SREA

£EFORE Til RAIIROAD COLMISSION OF THE STATE OF CALIPORNIA.

In the Matter of the Application of

OQAKILAND TERMINAL RAILRCAD COMPANY Application No. 21306.
©o abandon a spur track.

Brobeck, Pnleger and Harrison, by J. S. soore,
Tor Applicante.

Je Xerwin Rooney, Deputy City Attorney,
City of Qakland.

Decoto and St. Sure, by Ezra W. Decoto,
for Tom Ferro and Associabtes.

He Ae Stout, for C. W. Hicloren and Alnapbdrs Wator
Company, rrotestants.

Y THE COmMISSION:
92INIQ

In this application Cakland Terminal Rallroad Company
requests'permission T0 abandon spur track located adjacent to
Claremont Avemue, near Vicento Street, in the City of Oakland,
Alameda County, Calilforaia.

A public hearing was held iz this mattor beforo kxaminor
Hall, in Oalzland on August 27, 1937.

lne spur track noroin involved is located on +the Claromont
Line of Xey System. At approximately the point whore the doudls
track Claromont Line goes from private »ight-of-way into Claremont

Avemie, said spur branchos southerly from the eastoound track, and

after leaving the rallroad right of way continues southerly on the
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privato property ownod by Tom Ferro and assoclates for a distance
ol about one hundred and eighty feet; all as snown on Exhibit No.

1 filed in this procoeding. The land which sald track occuples i1s
botweon the private rizht ol way of Koy System and Claromont Averue,
near Vicente Street. Thic spur track was constructed in accordance
with an agrooement ontered inte detween San Francisco, Cakland and
San Jose Concolidated Rallways (precdecessor in interezt to Oakland
Torminal Rallroad Company) and Ergo A. Majors (predecessor in
intercst to Tom Ferro ot 21) on February 20, 1l9l2. A copy of sald
agrooment was entercd in thic proceeding s a portion of Exhivit
No. 2.

Tho spur track iavolved heroin is the only spur track
located on the Claremont Lino and in order o give service theroto,
applicont must make special tripes from 1its froignt yerd at Hollls
Street or Yerba Suena Avenue, a dlstance of about two and one-nalf
miles. <The followiag tadle shows tho mumbor of loaded cars deliverod
t0 conzigneos at this spur track:

Number of Caxs
Yoaor Delivarod

1934 7Q
1935 91
1936 125

Exnibit Noe, 3 3hows in detall toe revenues derived and

the expenses incurred in connectlon with the doliveries of these
coars for the year 1936, This record shows an out=-of=nocket lozs
Of 5217.26 for tho yoar.
It was also chowm tkat the track has beon in neod of
ropair for some time, tO the extent that an ombargo is in effect
which will allow the spotting of only one car at any time.
Applicent contonds that public convenience does not justify

tho continued maintonance of this spur track under these conditions.




Nono of the above-mentioned doliveries were made on account
of Tom Ferro, et al, ommers of the propexrty, and they presented
tostimony to skow that they nave no needld Ior the track and desiro

1t removed in ordexr to improve the property for other than Iine-

dustrlial purposes, <his improvement cannot at present be roealized

a3 the entire frontage of the property ic skut off Yy the spur
track.

Tae City Council of the City of Oakland, by Resolution
No. 5660 ColieSe, ¢copy of which iz filed in tais proceedinsg,
avthorized the CiLty Attornoy to comsent to the granting of this
aponlication.

Ce Wo Biclkman and Alnombra Water Company protest the
gsroanting ol the application on tho ground that the placing of
cars on this spur is necesssary for toe conduct of thelr respective
businesses. Hickman operates a coal yaxrd on proporty adjacent to
that occupled by the spur; Carz of coal and allied nroducts aro
placed on the spur, the contents of which are elther transported
direct to his customers by truck or transferred from freight cor
to his yard by truck. Hickman comtends that 1f this spur is removed
he will vo reoquired to haul his products from a spur track about
two miloc distant, thus incroasing his costs sbout 45 cents per ton
of ¢oal nandled. During the last several yeors he has nad dolivered
+o this track about 29 cars Por yoar.

Alnambra Water Company has o spring water plant located on
Telograph Avenue, sovoral biocks from tho spur. This spring water
comes from Martinez, Contra Costa County, in tank cars which are
placed on the Claromonty spuﬁ Tfor uwnloading and tho company uses
an underground pipe line extending from the spur to thelr plant
to convey tho water from the tank car to 1its plant, Yhis pipe
line in part occupies the right of way of Koy System and in pert

the public streoet. The Wator Company has an agreement with the
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rallroad relating to this pine line easement, which spocifies
that upon notice Irom the ralilroad, the pipe line skhall De
romoved in sixty days. Tro Water Company contends that 1L the
spur track is romoved, it will e necessary Lfor it to move its
plant to a locatlion near some other fail track facilities.

Tho two abovo-montioned concerns are the principal users
of this spur, dut occasionally other parties nave cars placed
theroon for unloading.

We thus are confronted with a situation where private

spur track facllities are used not by the ownoer of tho premises

occupied, or by nis lessces, dbut by persons who apparently do

not posseszs tho rizat to encroach upon those premizes. The caxr-~
rier having presented 1ts porition for authority to abandon sorvice
to the spur, the quecstion procfented iz wnether tho ownoer of the land
maey o compelled to accorc the use of the traclk facilities to those
with whom he has no conbractual arrangemont, and to maintaixn thom
in 2 proper condition for such uco.

It 4s to bo noted that Section 25 of the Pﬁblic Utilities
Act rolates to the duty of a rallroad corporation to provide con-
noctions wita private spur track faclilities constructed by 2 shipper
or receiver of froight, its obligation being merely to provide tho
necessary connections and spurs which are to de located upon 18:
owvn right of way. £y Section 39(a) of this Act, tho Commission 1S
gronted power to order railroad corporations to Dullill the duty
imposed oy Section 25. Section 39(s), however, also grants the
Commission power +to direct an oxdex> &zainst the owner of a private
spur track to compel him to accord to other shippers or contemplated
shippers of freight the right to comnect wita and use nis private
track facilitios. A joint use of private track facilities may not
be ordered wnless it iz found that such use will not comstiftute an
unroaconadle irnterference with the rights of the snipper originally
incurring the ¢ost of construction.
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e are of the opinion that the application to abanden
should be granted. It i3 ovident that the carrier's service to
thic spur track is not conducted ot a profit, and altaough tho
protestants expressed their willingness to pay kigher switening
cooxrges, the evidence indicatec that the continued use of the
spur in 1ts prosont condaition would comstitute a burden upon tho
applicant from waich it should be relioved. licreover, we aro of
tho opinion that we are without powor to compol the ownor of the

land occupied by the spur Lo retain 1% for the use of the general

public.

DER
IT 1S EERSBY ORDERED that Oakland Terminal Rellrosd Company

iz authorized to abandor and remove its spur track (sometimes kmown

0

as Claremont Syur), located near the intersection of Claremont
Avemue and Viceate Streel, City of Omr lapd, Couxty of Alameda,
California, =zt the location as chovm by map (Exhibit No. 1) filed
in this procoedins, subject to the following conditions:

(1) Applicant chall give znot less than thirsy (30) déays!
notice To tho »ublic of sald spur track abandonment
by posting notice at zald spur tracl.

(2) Applicant shall, within thirty (30) days thereafter,
notify this Cormicsion, in writing, of the abandon-
wont Of the spur track suthorized horein and of its
compliance with tho coandition heroof.

The authorization heroin granted zhall lapco and becoxe
void if mot cxercised within one (1) yeoar from the date
horeof, wnless further time i1c granted by subsequent ordexr.
The offoctive date of this Order chall be twenty (20) days
from the date heroos. '
Dated at San Franciseo, Californiu,

Septexber, 1937.

Commliszoloners




