copartncrahip, TEONARD F. MADZRA,
WILBERT MADERA, BARNEY POLLAX, R. L.
AMANNING, ELMER GRANGER, FRAXK WELCH,
and SAN BRUNO AVENTUE FEED & FUEL CO.,
a copa.rtnership.

Koy Thompson, Tdward M. Berol and It
for Touck Owxers As3’l. o

Tdward M. Berol and Marvin Hand .

sor George Kalish and M

Al Guaspari, Ce Je Newar .

P. ¥aderas

Yim. B. Sormblower, for Meyr e Y

Thomas Q1Brien;

GeCe Te Davil, for We Xa &
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A. J. Bin, for San B o e
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Homer Ge Sigh, i ApTlL RADL o
Allan Wilsom, & 0 R3 PETES
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In the Matter of the Investigation,
on the Commission's owa motion,

ivto the operatioms, »ates, charges,
contracts, and practlices, or any
thereof, of CARL NEWMAN, L. N. GIORGI,
EOMER G. HIGE, SAM ARMSTRONG, MEYER
ROSENBERG, THOMAS Q'ERIEN, ALLAN
WILSON, JOEN DOE RATTC, EAROLD GRIDLEY,
MARION L. TOICE, RICHARD SQUIRES, JOIN
DOE STREET, BEN ROSENEERG, S. R.
LONGWELL, A. C. NBADE, F. GARIBALDI,
WEEELER SMITE, GEORGE KALISE, MARY
SCHAAPSMA XALISE, P. ERICKSEN, D.
LEWIS, AL GUASPARI, BRUCE & JCKES, &
copartnorship, LEONARD F. NADERA,
WILBERT MADERA, BARNEY POLLAX, R. L.
MANNING, ELMER GRANGER, FRANK WELCE,
and SAN BRUNC AVENUZ FEZD & FUEL CO.,
a copartuersilp.

Case No. 4237..

V\/Vvvvvvvvvvvvvuvvvv‘ jf‘

Roy Thompson, EZdward M. Herol and Narvin Zandler,
for Truck Ovners Asstn. of Califormia;

. Edward ¥. Berol and Marvin Handler,

\ for George Kalish and Mary Scheafsma Xelish,
Al Guaspari, C. J. Newman, and Lecraxrd
F. Macderas

Yim. 2. Hornblower, for lMeyer Roszenberg and
Thomas OfExrien;

f Geo. T. Daviz, for W. N. Gexrtle apc’. A. C. Yead;
A. J. Bin, for San Bruno Avenve Feed & Fuel Co.;
L. N. Glorgi, in propriz persona,
Homer Ge High, in propria persons,
Allen Wilson, in propria persona,
Harold .Grs.dley, in propria persons,
Marion L. Tolch, In prop:-ia persons,

Richord Scquires, in propria pérsom,

1.




Ae . Frllex», for Natiomel Surety Corp.,
FP. Garibaldl, in propris persons,
Wheeler Sxitk, in prépria persons,

Ben Rosenberg, ir propris persons,

Fo. Ericksen, in propria persona,

Barney Pollak, in propria persona,
Frank Welch, In propria persona.

BY THE COMMISSION:

C2IXIOX

After kaving recelived numorons complaints that«ghé
Commizsion's »ate order in Case 4087, Decision No. 28836, was
being violated by the respondents above named, -the Cormission .
instituted, upon its own motion, &3 investigation for the purpose
of determining whether such viclations exicted. The investigation
was directed toward the tramsportation by dump trucké loaded undex
power shovel with excavated material, and transported Zrom Il 37
in South Sen Francisco to the San Francisco Alrport at Kills
FPield.

A public hearing was had bvefore Examiner Hunter st San

Frznclsco on August Slst, September lst, and September 2nd,

when evidence was offered, the matter submitted, and it is now
roady Lor decislion. Cortain respondents were not servod, and
otheors, 20 the recoxrd indicated, were shova 0 have no iaterost

in the proceeding.

Respondents John Doe Ratvo axnd F. Garibaldi were employed
merely as drivers of the vehicles owned by other rospondents. The

respondent Sam Armstrong was not shown to have been conmnected with
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any of the operations investigated.

Service of the ordor Zastituting this proceeding could
20t De obtained upon the respondents Wildbert Madera, - .- L. .nvl
zad Bruco & Jones, & copartmersialp. This procooeding, therefore,

will be dismissed as to these respondents.

Following the institution of this proceeding, reapondent
John Doe Streot zold and translerred his truck o W. N. Gentle, and
at the kearing the order instituting investigation was amended,
withouv objection, to substitute Geztle as a respondent for
resporndent Stroot.  Gentle appeared at tho hesxing and participated

in the proceeding.

The evidence adduced at the hearing showed that the City and
Covnty oL San Franclsco had entered 1nto a contract with one Thomas
O'3rien for the excavation and transportation of a large quantity of

rock, dirt, and clay from EL11 57 to the San Frazmcisco Alrport.

In pebrorming talz contract, certaln highway carriers wero omployed

by the coﬁxractor to effect the trancportation of the excavated
material. A bond naming Thomas O'3rien as principal and thoe National
Surety Company as surety was filed to guarantes faithful performance of

the contract, and payment for labor and matsrizls.

Durizg the course of the investigation it became apparont
that respondent 0'2rien, whilec nominally the contractor and the
Pperson named iz the bond, had little or mothing to do with <he actual
performance of the comtract. Zvery mospondent called by the
Comxission teztifled that ne was employed and paid by reczpondent

Yeyer Roseaberge All bookkeeping was done by Rosenmberg's boockkeoper,




all checks in payment of labor and materisls were signed by leyer

Rosenberg, and all orders given to respondents on the job were

: given by respondent loyer Rosenberg.

Rosenberg descrided himsell at the hesaring as O'Eriea’s
superintendent on the "airpor:t Job," but wo note that his
duties far exceeded those of the avérage superintendont. Howevor,
without too closely scrutinizing the iacidents of the association
botweern the two, Rosenborg was, at the very least, 0'Brients

agont in all of the matters involved in this proceoding and discusced

in thiz deciszion.

Robert J. Gearhart, Secretary of the Building laterial

Drivers' Union (Local No. 216) was called by the Comzission +o
ostablish the prevalling wage scale for truck drivers. He
testified that the prevalling wage scale for a driver of a ftruck
baving & capacity of from 2% %0 3% cubic yards wes $6.50 per day
» $1.08=L/3 per hour; Irom Ir to 4% cubilc yards was £7.00 per
day or $1.16-2/3 por hour; from 4% to S5 cubie yards, £7.00 per
day or $1.16-2/3 per hour. Ee testified that tae drivers®
wagos were fixed by the actusl cublice capacity of the truck, in-
cluding sideboards, and not by the quantity of materlal hauvled.
The Commissionts minimum rate, according to Declsion No. 23836,
Case 4087, provided that dump trucks loaded under power chovoel
took the following rates in Northerzn Californias

FProz 2% to I cublc yards, $l.75 plus prevailing wege scale

for drivers, which in this instance was $1.08=1/3, making & total of




$2.83-1/3 per hour; from 3k to 4% cubic yards, $2.15 per bour plus
the prevailing wage 3cale, walch in this instance was $1.15-2/3 per
hour, or & total of $3.31-2/3 per hour; Irom 4% to 5% cubic Jards,
$2.45 per homr plus prevailing wage scale, which in this instance
was $l.16-2/3 per hour, or a total of $3.61-2/5 por hour.

The engineer in charge of construction during the
porformance ol the contract testified that ke caused a daily roport
to De made to him, showing the number of hours worked by the trucks,

the number of loads hauled, and that he directed his aszsistant %o

measure the cuble capacity of each truck. These records woro
introduced in evidence and marked "Exhibit 1." The engineer
further testified that the »ecords were not képt Zor the purpose
of computing the wages due to the truck operators or drivers, dut
wore meroly his records kopt for tho purpose of chocking the
progress of the work. From the testimony of respondent Guaspari,
wao was the foremen om the job, it is obvious that the truek
operators wero not credited with all of the time to wiich they wore
entitled, and that suddivision (D) of Rule 1, and Rule 2, of
Declizlion 28836 4in Case 4087, were not observed 1in computing tho
timo dwe to the truck operators. EHowever, a comparison. of the |
time kept by the omgineer and that kept by those carrier; who had
such records reveals little loss, and for the purpose of this
decisicn we will accept the Engineer's Work Production Report as

accurate In this re:mect.

The Commaission believes that tho ovidence irntroduced
relative to the cublc capaclity of the dump trucks, water level
measurement, 1s lnsufficient upon whick to base a finding that any
truck was Lmproporly classified for +he Purpose of computing the

rate due the operator thoroof.




Respondent Carl Newman testified that he operated two
of the dump trucks on the job, and that at the commencement of the
job he understood that he was to roceive $2.83-1/3 per hour, which
is the minimum rate for duxp trucks measui-ins up to dut not
including 3% cudic yards. He testified that at the end o02F the
£irst month, however, he received only $2.25 per hour. He further
testified that he was handed a check at the mate of $2.84 per hour,
whick he was roguested to emdorsoe and hand back to Résenberg; that
he was thereupon handed a check at the rate of $2.25 per hour,
woicha he was permitted to kKeep. Eo stated that af no time wacs he
over pald more tham $2.25 per hour. Ee was shown seversl cancelled
checks bearing his endorsement, ome of whick, check No. 605
(Exhidit 31) for $208.92, bears an indecipheradle name of a second
endorser. Feo testified that ke could not read the name, did not
rocognize the signature, and did not know who endorsed the chock.
He further teostified that he 2ad not cashed the check which was,
according to an attached statement, at the rate of §2.84 per hour.
Traidit No. 32 Ls a sbatement showlng payment to Newman of $216.75
at the rate of $2.84 per hour. Newman donied receiving zuch &
check, although he admitted signing the roceipt for it at the foot of
the statement. No cancelled check for the amount was submitted by

rospondent Rosenverg.

Pospondent George Xelish testified that-he bhad one truck
on the alirport Jjob, aud that at the ond of the first month he
presented a bill at the Rellroad Commission'!s rate for a truck of
from 2% to 3% cwbic yards capacity, or $2.33% per houwr. He further
testified that ho had signed checks for 42.84 but +hat "be '
turned them right 5ac1: to kr. Rosenberg.* Ho stated that he waz
paid at the rate of $2.25 for the first momth. Ho Zurther testified
that whex ke presentéd his b4l for the second month, he was told

that the rate was roduced to 22 conts por yard, and was crodited with
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a throo-yird‘tmck. Thus he received 66 cents & load for the second
month.  He testiflied trat for the third month hé receoived 70 cents
a load. ‘
| Tao record is silent witkh respect to the _'dates on which

~ the changes Ifrom one rate to another occurrol. Although Xalish
testified that tﬁe truck was registered in the name of Uary Schaefsma,
bls wife's maiden name, it was evident that he was the operator

thereol.

Respondéﬁt Allen Wilson, tho operator of Truck No. 7,
Tostified that he, like respondents Newman and Xallsh, received Y
check for $2.84 from Mr. Roconmberg, which he thereupon was required
to endorse and retm; in exchazige for which he received a check at
the rate of §2.25 per houwr.

Respondont Leonard kadera was the operator of four trucks
on the Job, numbers 58, 62, 64, arnd 66. Ee testified tha*t he received
$2.00 per hour, and that he likewlse endorsed checks for $2.84 pexr
nour and returned them to Mr. Rosexmberg. His tostimony Zs borme out
by that of Inspector R. B. Tracy of the Oakland Police Department, an
odbviously disinterested witness, who testified that in a conveorszation
hold in kis office, In hiz presence and 4z the presence of Inspector
Scholield, respondent Madera accused respondent Meyer Rosenborg of
paying Maders orly $2.00 per hour for his work on the ¥ills Field
Job, and that Rosenberg corrected kim, saying that he bad paid Vadera
$2.10 per hour. _

Respondent lieyer Rosenberg voluntarily took the stand as
his own witness. Ee testified that he had never recelved any
rebates from any of the dump truck owners on ¥{lls Fleld Aimport
Job. He demied categorically the tostimony, In thiz rmespect, of
rospondents Newman, Kalish, Maders, andé wilson. He did not explaixn
or attempt to explain his owmn adxission, made in the presence of .
Inspector Tracy, that he had paid Leonard Madera qf;z.io POr hour instead

of the minipwm rste due him. EHe merely "did not recall the

conversation.” The Commission cannot But believe that rebates were
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granted to Rosenborg in 4he manner in wzﬁ.ch respondents Maders,
Kalish, Newsman and Wilson testifled. The cancolled checks subd-
mitted by respondent Rosenderg show payment to those rospondents
. &t the rate of $2.84 per bour, yet by Rosenbe*g'- own aérission
ho paid Madere. only $2.10 per houre.

Counsel for respondent Rosemberg lays great stress upon
the fact that respondents Newman, Wilson, Xalish and Madera slgned
rocolipts for the services of their trucks at the rate of $2.84 per
hour in refutation of their testimony that thoy received much
lecser sums. Respondent Leonmard F. Nadera, Zn addition to slgning
such statements, also wrote two letters, Exhibits Nos. 21 and 23,
and & rolease, Exhibit No. 22, the gizt of which 45 thet he kad
rocelived the full minfimum rates for his trucks and that he hed no
clalm against T. O'Brien or his suwroty. Maders and the other
rospondents explained these writings by testifying that Rosenberg
roqﬁired them to sign them in order to submit the recelpts to tho

surety company which would then authorize tho €ity and County of
San Francisco to make progrozsive payments to the comtractor. Ia
addition, they testified thst Rosenberg promised them that when

the monoy shouvld be released, they would then receive their MONOT
Rospondent iaders testified that Rosenberg told him that unless he,

Madera, signed such statements, he was Ttharough,”

The CommissZon cannot 400 vigorously condemn the
acqulesconce of these reszmondents in signing statemonts which they
later testified, under oath, to be false, and in accepting any sum
' less than the minimum rate provided in the Commission's rate order.
In doing s0, all respondeats who accepted a lesser rate wow as gellty

&3 thoe contractor who rocelveg from such carriers tho conalderation

Se




afforded him by the retontion of the Cifference betweern the logal

rate and a lesser rate.

The Commmizsion would ordinarily Lnstitute proceedings
against Newmarn, Xalish, Wilson, and Madera to collect penalties
for thelir violations of the Eighway Carriers’ Act. Zowever, Iin
order to obtain any evidence in its Lnvestigations of the malodorous
situation prevailing on tho so-called "aZrport job," it wes
necossary thst the Commission call sall resporncdents as its
witnesses, thus granting to them iﬁmnnity.from,prosecution, punicia-

ment, or penalty provided by Section 20% of trze Ack.

?#ssing now to a consideration of tho 4estimony of the
other witnessos, Irspector 2. Z. (riffiths, of the Commizsion's
stall, testlificd that respondent A, C. llead, in discussing rate
violations on the Airport project, had told kim and Scott Zldler,

| also of the Commission's stafl, that ho, ead, would not testifly
against leyer Rosenberg becanso Rozenborg would keep Iicad's trucks
busy during the winter. Altaough Nead denled having mede the state-
ment, his counsel stipalated that lLr. Elder would, 1f called,

testlfy o the same effect as Lir. Criffiths.

Mead and all of the other respondents who wore called
as witnesses testifled that they aad recelved the minimum rates
applicable to dump trucks according to the cudic capacity at whidh
they were classilied by the contractor, and there iz mo conflict
botween their oral testimony and suca documentary evidence as was

introduced by respondent Rosenberg in this respect.

dowever, since the Commizslon Ls convinced theat respondent
loyer Rosenbersg wilfully testificed falsely 23 to robatos granted to
him by recpondent Ladera, it cannot accord any weight to als
testimony denying the reccipt of robates from respondents Halish,

Nowman, and Wilson.
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A public hearing having been hold, ovidenco ba#ing beon
received, the matter submitted, and the Commission being now fully
advised = |

IT IS EEREBY ORDERED %hat respondents Corl Newman, George
Xallsh, Leonaxrd Nadorza, and Allan Viillson be and they are, and each of
them 1s, hereoby directed and required, within ten (10) days alver the
offective Cate of this order, to undexrtako and thereaflter diligently
procoed with the collection Irom respondents Thomas C'Erien and XMeyer
Rosexberg, and eacn ol them, of the differonce betwoen tﬁe charzes
actually collectod and received by said respondents Newmén, Xalish,
Maders and Wilson, respectively, and pald to them by said’respondents
0'Brien and Rosenbarg, or olther of them, for tho transpobtation over
the public highways oI excavated material loaded uncer power shovel
from 5411l No. 57 4in South San Francisco to San Franclisco Alrpext ab
M113s Pield, by cdump trucks baving a cubic capaclty ol over 2% cubic
yards and less than 3% cubic yards each, and the hourly rates prescribded

the Commission's
and established by/Decision No. 28836 in Case No. 4087 applicable bo
such transpoxrtation, for the number of kours during which saild dump
trucks wore enguged in the porformance o such fransportation; that
sald respondents lNewmearn, Xalish, ladera, and Wilson make a repért in
writing, under oath, to this Commission, thirty (30) days from and
alter the offective date ol this order,'of the progress of theix
offorts 2t such collection, sucn reports to contiznue overy ninoety
(90) days therealter uxntil the fuxrther order of this Commission:
that the undexrcnarges which sald respondents Newman, XNadersa, and
Wilson, respectively, are required to collect from said respondents
O'Brien and Rosenberg, or cither of them, are more specifically
shomn in tke schedule attached hereto, marked "Exhibit A,% and
made a part horeof, wupon which schedule appearé the aumber of.

hours duvring which the dump trucks ol each of sald rezpondents

lo.




transported such excavatod materisl, the amount duwe each at the
rato oztablisheld by zaid Docision No. 28836, viz., $2.84 per hour,
the amount actuvally paid each, and the difforexnce betweer said

amounts.

IT IS HEREDY FURTEER ORDERED that this procooding be

and 1t Is hereby dismissed az to respondents L. N. Glorgi,

Homer G. High, Sam Armmstrong, Jokn Doe Retto, Harold Gridley,

Xarfion L. Toich, Richard Squires, W. N. Gentle, Bon Rosexmberg,
S. Re Longwell, A. C. lleade, F. Garibeldi, Wheeler Smith, Mary
Sc¢haafsma Kalish, F. Ericksen, D. Leﬁis, Al Guaspari, Bruce

& Jones, a copartnersinip, Wilbert lladors, ZBarzey Pollak,

Re Lo Nenning, Zlmer Granger, Frank Welch, and San Bruno Feed &

Fuel Co., a copartnersiip.

IT IS EEREEY FURTEER ORDERED that this ordex is made
wholly without prejudice to the »ight of axny rospondent to ro-~
cover from respondents (OfBrien and Rosenberg, or either of them,
any addltionzcl sum or sums walch may be duc said respondents,
or any of them, fox tho transportation of any excavated matorial
from Eill No. S7 in South San Francisco to San Francizco Alrport
at Mlls Fleld by any dump truck or trucks having a cudbic

capecity of over I cubic yards and less than 4% cubic yards.

IT IS HERE3Y FURTEER ORDEEED that sald respondents
Carl Newman, George Kalish, Leonard Naders, snd Allan Wilson bo
ané they are, and cach of thex is, horeby required %o ceaso, do=-
sizt, and refrain from offering, remitting, or giviang to any shipper
or consignee, his agent, servant, or employee, directly or indirect=-

1y, any commission or other comsideration to induco such person to

deliver to such highway carrier property to be transported.




The effective date of this order skall be twenty (20)
doys from date herecof.

Dated at San Francisco, Calii‘orn:.a, this 235 d,ay of

(Ot 1001,
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EXEIBICT AR

- -

CARL NEWMAXN:
826h° “3 at $2.% LA R L L B R B I A N B O Py

LESS amount.actually recoived,
826 hour.‘.'» a-t $2025 pGI‘ how LA N ]

Balance duve:

LEONARD LADERA:
744 howz at $2.84 LG AL B A IR N I Y B I N O N I N )

IESS amount’ actually received,
744 hours at £2.00 per KOV .....

Balance due:

AZLAN WILSON:
67-1/2 ouxrs at $2.84 Sssssssssss0n00nae

LESS amownt actuvally received,
67-L/2 bours at $2.25 per hour..

'Balance due:

(EXEIBIT "A®).

$2, MSCM

1,858.50

S 487.34

$2,112.96

1,488.00

ﬁ 624.96

$ 191.70

151.88

$ _ 39.82




