Declsion No. AiaN2

BEFORE THE RATLROAD COMLISSION OF THE STATE OF CALIFORNIA

In the Matter of the Investigation
on the Commission's ovn motion, into
the operations, rates, cherges, con-
tracts and practices, or any thereof,
of FRED BELLI, doing dusiness as

B & R Transportation Corpany.

Case No, 4252
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BY THEE COMMISSION:

By the above proceeding, instituted September 7, 1937,
Fred Belll, respondent herein, was clited to appear hefore the
Railrosd Commission for the purpose of determining whether or not
he should be ordered to cease and deslst from operating as &
highway common carrier, as defined im Sectlon 2 3/4 of the Public
Ttilities Act of the State of California, between Los Angeles end
Senta Derbare and intermediate points, unless and until he shell
have obtained a certificate of pudlic convenience and necessity
therefor under Section 50 3/4 of the Pudblic Ttilitles Act.

Pablic hearings in this matter were held at Los Angeles
and Senta Barbara end the matter having bdeen duly submitted is

now ready for decision.

Respondent sppeared at the hearing, witaout counsel, and
participated in the proceedings. No testimony in behelf of the
respondent was introduced.

The evidence presented at the heerings disclosed the
following facts:

Respondent Belll, operzting under the name of B & R

Transportation Compeny, owns trucks which he operates on & deily
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schedule except Sunday, for the traunsportation of property for
compensation, including pick-up and delivery service, between
Ios Angeles and Senta Barbare. He hes been operating for
more than a year, transporting miscellaneous merchandise,
particulerly berdware and pairts over the public highways from
Los Angeles to Santa Barbara, and incidentelly serving Ventura
and Oxnard end intermediate poirts, Many of the shipper
patrons of respondent in Senta Barbara were acquired at a time
when Pacific Frelight Lines, a highway common carrier, operating
between Los Angeles and Sante Barbara and intermediate points,
was impeded by a truck strike which lasted two months. The
movement of property fron Senta Barbara to Los Angeles 1s almost
negligidvle, consisting largely of returned containers.

Witnesses produced in behalf of the Commission established
the fact that respondent had solicited business in Santa Barbara
during the strike period and at other times; that he urged rates
and service as the zdvantage of using his service, TUsually
the Santa Barbara patrons of respondent, who were in fact the
consignees of shipments from Los Angeles, directed all their
shippers at 1os Angeles to Troute shipments over respondent's
line regardless of whether or not the shipments were collect oT
prepalid. The record elso shows that respondent transported
property for all who tendered it to him, without at any time

having refused eny shipment.
Respondent entered into a purported contract with the

majority of shippers, which purported coniract reads as follows:

THEIS SEIPPING AGREE.ENT, made by and between the
undersigned shipper, herein referred to as the
Shipper, and the undersigned B & R Transportation
Co. berein referred to as the Carrier,

WITNESSETH: That the Shipper in comsideration of

the transportation of its merchendise by the Carrier,
and the Carrier in consideration of the transgor‘cation
o? Shipper's merchendise, agree on the following
covenants:




That the Shivper will during tze life of this
egreement wihere and when possible, utilize the
service of said Carrier.

That the Carriex wlll pick up shipments at the
Shipper's designation, and transport same by
auto trucks, deliver to its destination, take
receipts for deliveries, and collect charges
when requested vo do so by the Shipper.

That the Carrier shell deliver shipments in good
order =nd condition, and be responsible for losses
and breeskage due to negligent handling of the
mercrandise,

That the Carrier shall be ready, able and willing
at all times on call by the Shipper for transporta-
tion of merchendise, upon reasonable notice,

It is mutually sgreed that the charges for said
transportation of mexrchendise shell not be less then
those established Dy the Relilroad Commission ¢f the
State of Celifoxnis,

It is mutually agreed that this agreement shall
remein in full force and effect for one year from
date hereof,

It is mutually agreed that this agreement mey be
cancelled by either the Shipper or the Carrier
with or without reason, upon the presentation to
the other party.

This Commlission in Rampone vs Leonardini, 39 C.R,C. 562,

567, stated in part as follows:
"section 1. (1) of Highway Carriers®' Act is as follows:

Section 1. (1) The term “highway contract carrier®
when used in this act means every highway carrier other .
than a highwaey common carrier as defined in subsection
(g) and every redial highway common cerrier as defined
in subsection (h).

» A "highway contract carrier® is distinguished as
one._who .does not dedicate and hold out his tramnsportation
services generally to the public, or a substantiel portion
thereor, but who is employed by a selected and limited
group of shippers, as a private carrier for an agreed
compensation, to the exclusion of all others, by a
mutually binding contract, entered into and performed in
good faith, for an egreed terz, and which contract mutually
binds the carrier to transport and the shipper to supply
a specific category of freight, and which contract iIs
definite as to the following:

».. The time involved irn the performance of
) the contract;

2. The route and/or termini and/or area
involved in tae performance ol the contract;

3. The kind of commodity or commodities involved
in the contract;
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4., The toanege to be hauled;

5. Tre compensation to de pald end received,

"In determining whether such a carrier is in fact a
"aighway contract carrier,™ 1t is of controlling importance
to determine by his conduct, in the matter of soliciting and
procuring the contract or contracts, that he has not made
aveilable his services generelly to the public or a substen-
tial portion thereof., Does such conduct display & willing-
ness to serve generally the public, or a substentiel portion
thereof? If so, the carrier is not a “highway contract
carrier™ dbut is 2 common carrier. Such carrierts conduct
constitutes evidence of controlling importemce.,. It is from
this evidence or c¢onduet, as presented in each case, that
the Commlission may determine his true status,

"It is also important, in determining whether such a
carrier is in fact a "highway contrect carrier, ™ to
serutinize the scope and conduct of his shipper in the
matter of how the shipper determines and distridutes his
freight movements. Such shipper crosses the boundary of
private carriege and enters the fleld of common carriage i
he diverts, in violation and disregerd of the terms of the
contract, with the acquiescence and sufferaace or the
cexrrier, the identical quantum end category of frelght which
constitutes the subject or private contract to a promlscuous
group of carriers, promiscuously and competitively solliciting
and bidding for tae seme, Plainly, a shipper cannot preserve
the true status of "aighway contract caxriage™ if he hazards,
in violation and disregard or the terms or the contract, and
with the acquiescence and sufferance of the carrier, any
public bidding or competition that may result in diverting
from such & "highway contract cerrier® any ol the specific
treight that . .comprises the specific object of his contract.
Correspondingly, such shipper's conduct constitutes evidence
of importence, and it 1s also from this evidence ol conduet,
as presented in each case, that the Commission may determine

the carrier's true status.®
It will be ssen from vhe purporbted contract that no

obligation exists on the part of the shipper to furnish to the
carrier any specified tonnage during a certain period of time
ana that there is no obligation to use the service of respoadent
exclusively, in fact, witnesses testified that taey did not deen
themselves obligeted to use the services of respondent at all,
and actually were exploying other carriers, including truckers,

to transport their shipments betweea the saze polnts, and that

they bad informed respondeni tinat they would so do at their

option.




Since the agreement may be cancelled by elther party,
at nis discretion, immediately upon notice to the other, the
provision that it shall remain in force for one year from date
is meaningless. The contract, thererore, must be construed
as thouga no term had beex specirled,

The record shows that the shipments were paid for dy the
consignees in about 90% of the cases, only & small proportion
having been prepeid and tien only from occasional consignors at
Los Angeles. Examination of the record and a full considera-
tion ThereoT must result in a Iinding that respondent herein has
been and now is conducting e higaway common carrier service
between Los Angeles and Santa Barbera end intermediate points
apd taet an order to cease and deslst should bde entered.

An order of this Cormission finding sm operation to be
wnlewtul and directing that it be discontinued is in 1ts effect
not unlike anm injunction issued by a court. A violation of
such order constitutes e contempt of the Commissioz, The
Celifornia Comstitution and the Public Ttllitlies Act vest the

Commi ssion with power end authority to punish Tor contempt in

the same menner asnd to the same exsent as courts of record.

Tn the event a party is adjudged gullty ol contemnt, a fine nay
be imposed in the amount of $500, or e ney be imprisozed Tor
tive (5) days, oT both. C.C.P. Sec, 1218; Yotor Freight

Terminal Co. ¥ Bray, 37 C.R.C. 2245 ZI¢ Ball end Haves, 37 C.R.C.

407; Wermuth v, Stemper, 36 C.R.C. 458; Pioneer Express Company

v. Keller, 33 C,R.C. 571.

Tt should also bHe noted that under Section 79 of tne
Public Utilities Act & person who violates an oxrder of the
Commission is guilty of a misdemeeanor end is punishable by a
rine not exceeding 31000, or by imprisonment in the county Jeil
not exceeding one year, or DY voth suck fine and imprisonment,

Tikewise a suipper or othor person who 2ids or abets in the
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violation of an order of the Commission is gullty of a mis-

demeanor and is punishadle in the seme manner,

CRDZEZR

Public heerings herein having been held, the matter
having been duly sutmitted and now dbeing ready for decision,
and the Commission being fully advised in the premises,

IT I3 EEREBY FOUND THAT Fred Belli, operating under the
fictitious name of B & R Transportation Compeny, and during the
times mentioned in the order instituting the juvestigation herein,
was operating as a highwey common carrier, as defined in. Section
2 3/4 of the Public Ttilities Act, between fixed termini or over
regular routes between Los Angeles andSanta Barbeare and intermediate
points via Oxmard and Ventura, without first having obdtained from
this Commission a certificate of public convenience and necessity,

or without a prior right authorlizing such operation.,
Based upon the opinion and findings herein,

IT IS EEREBY ORDERED that Fred Belli, and/or B & R
Transportation Company, a ficetiticus name, cease and desist,.
directly or indirectly, or by eny subterfuge or device, Iron
operating as a highway common carrier between any snd 21l of the
following points or any two or more of said points, to-wit:
between Los Angeles and Santa Barbara or any point intermediate
thereto by any route, unless and until seid Fred Belll and/oxr
B & R Transportation Company hes obteined from this Comnission a
cextificate of public convenience and necessity authorizing such
operations.

IT IS ETRERY FURTEER ORDERED that the Secretary ¢f this
Commission shell cause a certified copy of this decision to Dbe
personelly served upon Fred Belli and/or B & R Transportation
Company; that he cause certified coples thereof to be mailed to
the District Attorneys of Los Angeles, Ventura and Senta Barbara
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Counties and to the Department of Publie Works, Division of

Highways,Sacrazento,
The effective date or this order shall be twenty (20)

days after the date of service upon Fred Belli and/or B & R

Transportation Company.
Dated at Sem Francisco, California, this & °° day of

@;%{&_4 ,1937.
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