Decision No.

BEFCRE TEE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

Iz the Matter of the Application of the
JOE MANGINI DRAYAGE COMPANY for the Com-
misslon to find that 1t wss actually
operating as a ¢ommor cerricr of fresh
fruits and vegetables, by motor vehicle,
for compensation betweexn San Francisco
and Qakland smd Alameds, and vice verss,
on and before May lst, 1917, and contine
vously thereafter
or Application
For a certificate of public convenience No. 21252.
and necessity to operate as a highway
comon carrlier for the transportation dby
truck of fresk frults and vegetables be-
tween San Franclisco, Oakland and Alsmeda
and vice versa elither via Southern Paci-
fic Goldern Gate Ferries or via the San
Francisco=0akland Bay Bridge.

Je o Vlizzard, for Applicant.
H. A. Encell, for T. Landi Draying Co., Protestant,
Guy V. Shoup, HE. W. Eobbs, M. G. Smith, for
Southern Pacific Company and
Pacific Motor Trancport Company, Protestants.

E. E. Zart, for Pacific¢ Motor Tariff Buresu and
Menmber Carriers, verested Party.

DEVLIN, Comxissioner

OCPIXNIONXN

The applicant 4in this proceeding seeks recognition of

an asgerted right to operate as a highway common carrier betwsen




San Frageisco, on the one hand, and Oaklend and Alameda, on thke
other hand, allegedly scquired pursusnt to Section S5 of the Auvo
Truck Tronsportation Act, Chapter 215, Statutes of 19517, now
Section 50-3/4 (¢) of the Public Ttillties Act, by virtue of
operations conducted or and prlor to July 16, 1917, the effectlive
dste of the act. In the alternative, the applicant requests the
granting of a certificate of public convenlence and necessity to

conduct such an operation.

At the hearing the application was amended Dy stipue
lation between ikhe applicant and protestants and interested partles
to limlt the right involved %o the tramsportatlion of fresh frults
and vegetables. Thereupon objection to the application was with-

drawn by all except protestant T. Landl Draying Co.

Applicent is a corporation which, since 1913, has beexr
engaged in the drayage dbusiness in San Pranclisco snd the vicinity
thereof. It 4is clear from the record that at the present time
the applicant is engaged 1ln the transportation of fresh fruits and
vegetables for compensation by motor vehlcele as a common carrier

usually and ordinarily between San Franclsco and Oskland, operating

several trucks across the bay daily. To mairtain 1ts cleim of &

so=colled preseriptive right, applicant must prove that similar
operations have been conducted ss a common cerrier in good faith
since prior to July 16, 1917. The record does not support such &
finding, although 4t is clear that motor vehlcle operations were

conducted between the points involved well prior to that date.

Applicant attempts to Justify 1ts position in asking for

recognition of a prescriptive right at thls late date, twenty years

Le




after enactment of <the law, by certaoin »rocecedings token hefore

the Commission In 1925 and 1926. v Ls wndisputed that the applicant
took no recognitlion of any of the requirements of the Auto Truck
Irensportation Act during the period from its effective date, July
16, 1917, to July 24, 1925. On the latter date the applicant filed

with the Commlssion Its appllication entitled "In the lMatter of the

Application of the Joe Langinl Dreving Co., 2 corporstion, for a

Panell Wy

cextificate of ovublic convenicnce ané necessity to opnerate a frelght

service betweon San Iranclisco and the Bast Zay cliles and between

San Francisco and Colma and Colme and San Franclsco”, designated

as Application Wo. 114287. Tkisc application was dlsmissed without

prejudice on August 5, 1926, at cpplicant's reguest. It I1s clalmed
that this request was made at the suggestion of the Commlsslion or
membors of Lts staff, in the bellel that tze operation was not sub-
jeet to the act, elitaer secause not between fixed termini or over a
regular route, or because not of common carrier status, or for vota
casons, However, the full circumstances surrounding tae dismissel

of this mplication sihow applicant to he undeserving of any special

consideration Decause of anything arising out of that proceeding.

During the early days of the Auto Truck Tramsporitation Act
some uncertalnty existed concerning the meaning of the term "botween
fixed termini or over a reswlar route,"” as used in the ect. Some

clarification resulted Irom the declsion in Annlication of Zen loore,

& further clarilication has bYeen subseguentl

loted Carrlers ves. Triola, 38 C. R. C. 724.)

As the Auto Uruck Transportation Act stood after amendment ir 1919,

-

moreover, Lt was nol expressliy limlted to common carriers but




purported to apply to all carriers dy aubo truck operating betweex
Jixed terminl or over a regular route. The unconstitutionality of

-

tae act as applied to private or contract carriers by auto truck
was established Dy the decision of the Unftod States Supreme Court

In Frost & Frost wva. Rallrozd Commission (271 U. S. 583; 70 L.

Ed. 1101).

Probably because the Auto Truck Transportation Aet, as just
mentioned, then was not expressly limited to common carrliers, but
apparently embraced all carrlers by auto truck operating between
fixed terminl or over a regular route, Apnlication No. 11487 &id4

the gpplicant proposed to conduct the operation, for

which ¢ ficate was sought, az a common carrler. Whlle the

application was pending, nowever, the decision in the Frost cacse

was rendercd, and the Commiscion accordingly wrote ©o the applicant,
under date of July 16, 1926, calling attention to this noldinc of the

upreme Court and Its bearing upon the pending opplication, stating,

£y

"In view of the Frost & Frost declslion, the Commission
recguosts advice as to whetler you Intend to operato as a
common carrier or as a so~called contract carricer. In the
ovent that you propose to serve only as a carrier of pro-
verty under contract, upon receipt of such advice, an order
of dismissal of yourgpllcation will be Zssued.”

applicant, under date of July 21, 1926, replied, saying,

"Referring to your letter of the 16tn, inst., regarding
App No. 11487, will say we wish to withdraw our application
Jor a certificate of public convenlence and necessity to
operate & frelight service between San Franciseco and the
East Bay Citles and bhetween San Francisco and Colma and
Colma and San Franclsco, witaout »rejudice.”

Tacrealter, on Ausust 5, 1926, Appllcation No., 11427 was disrmissed.




Numerous inferences may be drawn from these circum=
stances, all inconsistent with applicant’s possession of a pre-
seriptive right. In the first place, Application No. 11487 sought
an orliginal certificate, not recoghition of a prescriptive right.

If such a right had existed, it wuld seem that applicant would
normally have claimed 4Lt instead of asking for a certificavte.

Even then, the claim of a presceriptive right would have been elght
years late, and the lapse of a perlod that long further negatives
the prodhabllity of such a right ¢xisting. Lastly, while sppllcantts
roquest for dismissal states no reason therefor, 1t expressly refers
and manifestly 1s the reply to the Commission's letter which pro-
posed that dismlssal bYe requested only If the operation wss that

of a contract carrier, and not for any otker reason. If applicant

had any other resson for dismissing the application, the reguesy

would mosy Ccrtainly have g0 stated. The correspondence thus may
be deemed to comstitute a deliderate declaration that applicant aid
noY intend to operate as a common carrier. Appllicant camnot now de

heard o cleim that 1t was then and ever since has been so operating.

Applicant!s secretary, while testifylng in the instant
application, disclosed a rather confused concept of the distinction
between a common and a private contract carrier; dbut no plea for
leniency ¢an be rested thereon, on the theory that a similsr con-
fusion existed in his mird in 1526, bYecause it appesars that applicant
wes advised by Lts attormey conceraning the correspondence with the
Commission and the dismlissal of the application and dd not rely on

the unadvised Judgment of Lts officers.

Se




claimed, however, that other reasons did exist for

the dlsmic £ Apnlicetion No. 11487, md that unnamed ropro-

sentatives of the Commisslion's staff advised applicent to dlsmiss .

the application on the authority of Annilcation of Ben Moore (supra),
but no welight can be given to suckh vague and uncertaln conversatlons
in the face of the exchange of lettors above referred to. As jJust
sald, 1f gspplicant dismissed 1ts appllcation for reasons othor than
that suggested In the Commisclon's letter, 1t should properly have
staved them. ILoreover, no similarity I1s apparent In spplicant's

operation and that involved in Annlication of Ben lioore (supra). IT

-
|

ony doubt existed in applicant's mind as Lo the applicability of
the act to Lts operation, it was not a reasonable doubt, because at
that very time and for years prior thereto, in competition with the
operavion applicant claims to have been conducting, were nunmerous
other operations, all beling conducted under regulation by the

Commicslon.

t socems Impossible To hold that applicant was engaged in
tac transportation of property as a common carrier by motor vehicle
usually and ordinsrily between San rfranclsco and Oakland in good
falth on and prior to July 16, 1917, and has been so operating

continuously thereafter.

As above mentloned, applicant's present operations between
Oalzland and San francisco are admittedly common carrier and, as an
alternative to the recognition of the prescripiive right, applicant
roquests the granting of a certilicate de novo. In support thereof
several witnesses were nroduced who testiflied that they have used
the applilcant!s service for tne transportatlion of frults and

vegotablos between San Francisco and Qskland and found Lt superlor to




that of protestant, 7. Landi Draying Co. The latter's scervice,
it was claimed, was satisfactory for afternoon deliveries but
inadeguate for corly morning deliveries vwhich are claimed to e
necossary to the shippers. <he protestant, aowever, Iintroduced
contrary evidence tencing to show trat its service i:- adequate
for both the morming and afternoon delliveries; and there 1s rea-

son 0 helleve that mach of the eriticism of the protestznt's

competitors Iin the produce commlicsion busimess in whick protestant

is also engaged. There Lz nothing to show that protestant has
been derelict in his duty to the pudblle, dut rather does it

appear that he hac made every reacsonable effort to supply adegquate
service. Any deflicienclies therelin appear to bhe largely due o

losses occaslioned by inroads on hls traffic made by applicant,

-

In any event, 1t hos long been the rule of this Con-
mission that certificates of public convenlence and necessity
will not be gzranted where tiae appllicant is sowa to have been
previously willfully operating in an 1llegal manner over the
desired route, and that vhere an gpplicant for a certificate Is
shovm to nave begun and bullt up to large proportlions a coxmon
carrier trancporftation system, he is not entitled to recelve the

certificate which ne seexs. (Aovnllication of Richardson, 23 C. R. C.

284; Anvlication of n“taman 3L C. R. C. 772; Apvnlication of

Broolks, 37 C. R. C. 872; Apnlication of Hempnstead, 21 C. R. C. 370.)

These authoritles apily apply to the instant case and preclude the

granting of a certiflcate to the applicant.

Applicant's plea that 1ts wnlawlul operations were con-

ducted innocently and in ignorancs of the reculrements of the law




ls not persuasive. Tac evidence was that Gustave . Carroll, the
secretary, and Joe Mangini, the president of the appllicant cox-
poratlion, have together managed the applicant's business since 1913
and that applicant has been ongeged In no other business than
transportation by motor vehilcle In San Francisco and viecinity during
the entire perlod. It would appear that applicent's cofficers should,
by the exercise of vroper judgment md precaution, have lmown long
vefore thls that its operations were wmauthorireda end illegal. The
Commlsslon should not condone or ignore continued Lllegal operation
resulting from fallure of the persons in charge to inform themselves
as to requirements of the law. Such fallure reflects unfavorably
upon the fitness of the applicant o receive and nold a certificate
ol public convenience ané nececsi e ©o pexform tho service for
vhlch 1t seeks authority. To irmore suck 4 legal operations and
granv a certiflicate to the violator would not only be wnfair to other
carriers, such as protestant, who have long ago complied with the
requirenents of the law, but would also encourage general disrespecs
for and lack of observance of the law and the Commission's rules ond

regulations promulgeted thereunder.

I recormend the following form of order:

LE2

Public hearing having been hoeld in the above entitled
appilcation, the matter having been submittod and the Commission

now belng fully advised,




IT IS EXEBY ORDERED {thaot said application be and 1t

ls hereby denled.

The foregolng opinion and order are hereby approved
and ordered flled as the opinlon and order of

Commizsion of the State of California.

Dated at San Franecisco, California,

December, 1937,
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