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EEFORE TES RAILRCAD CCILIISSION OF T™=E STATE OF CALIFCRYNIA 67/

In the Matter of the Investipgation

by the Commission on its own motloxn

into the operative rights of Nickols Case No. 4257
ransportation Compeny.

Thomas S. Louttit end Tom Z. Louttit (of Louttit, Marceau
& Louttit), for respondent Nickols Transportation
Compeany

F. W, Mlelke of licCubcheon, Qlney, Manmnon & Greene, for
The River Lines

A. L. Whittle, for Southern 2Pacific Company

A. L. Whittle and Z, $. Greham, for Noxthwestern Pacific
Rallroad Company and Petaluma & Santa Rosa Rallroad

RIIEY, Commissioner:

This 1s an investigatiorn Instituted by the Commission on
1ts own motion for tae purpose of determining the extent to which
cohn Nickols and Henry Nickols, co-partners doing business under the
neme and style of Nickols Transportetion Company, may lawfully operate
vessels for the trensportation of property on the inland waters of
this staote.

A public hearing was held at Stockton on November 30, 1937.

Respondents cleim a right 40 operate an "on-cell"™ service
for the transportation by vessel of vpropexiy of ali kinds,qbetween

1

nunerous points on the inland waters.™ They hold no cexrtificate of

1

The general territory im vkich respondents claim operative rights
is that comprising Sen Fremcisco, San Peblo and Suisun bdbays, Sacra-
mento and Sen Joacuin rivers and tridbuteries therevo. At the hearing
respondents waived whatever rights they mey have hed for tramsportation
to and from points north of Sacramento, and for tramsportatlon of
general merchandize in "less-carload” gquentities, between San Franclsco
on the ore hand and Petalume, Stockton axnd Sacramento on the other
hand, between Stockton snd Sacramento, and Lo end from points south

of Sean Frencisco Bay termirals.




Public convenience end necessity from this Coxmission but claim such
right by prescripiion, based oz alleged operations in good faith
prior o August 17, 1923, under tariffs lawflly on file with the
Commission.z

The recoxd shows that Joan and Fenry Nickols have been en-
éaged since 1919 in the dusiness of transporting proverty by vessel
on the inland waters, such operation having been conducted as a co-
partnershlip under the neme "Nickols Treasportetion Compary”. Eenry
Nieckols tésti‘ied thet from the inception of this service his conpany
bas at all times been ready, willing and able to transport andé has
Transporved any and ell commodities offered fox tremsportation, ve-
tween 2ll points on the iInland waters. Similar testimony was given
by lrs. V. J. Dervin, the secretary and office mareger of the company,
by J. C. Sommers, tralfic meneger of the 3tockton Chamber of Commexrce,
and by shippers who have nad occasion to use thae service of Nickols

Trensportaetion Compeny In the past.

Records of actual shipments heandled prior to Januvery 1, 1928
T4, >

were not avallable; however, respondents did p»roduce coﬁprehensive
exhibits showing all shipments transported during the years 1928 4o
1936 inclusive, except thatv for the years 1930 and 1931 ozly those
shipments differing frox shioments transported during 1928 and 1929
were chown. Seversl witnesses testified that the service of Nickols
Transportation Compeny prior to 1928 wes similar in its inherent fea-

tures to the opveration conducted during that year, except that by

2

On August 17, 1923, Sectvlorn 50(d) wes added to the Public Ttilities
Act, requiring @ cervificate of public convenlence and necessity as
o condition procedenv to the commencement of operation as a common
carrier by vessel on the inlaxzd waters. MAs to cerriers thez operating,
the Act provided:

"2yt no such certificate shall be recuired of any corporation or
person which is actually operating vessels in good falth, at t@e tine
this act becomes effective, detween points exclusively on the inland
waters of this state under tariffs or scpedules of §uc§ corporations
or persons, lewfully on file with the reilroed commisslion.m

-




reason of changlng conditlions, such ac the introduction of new crops
and the dullding of new roads, bridges and fexries, the movement of
a few commoditlies had ceased arnd of others had commenced.

In addition to stating thet his company had accepted all
cormodities offered for transportetion between all points on the in-
land weters, Henry Nickols asserted that he could rememder having -
trancported, during the period 1923 to 1928, a wide variety of conm-
modities between a great number oI polnmts. Jdmong them were shivments
of hay and cattle from delta points Yo South San Francisco, mill
Teeds, hay, grain and begs Ifrom delta points, Stockton and Sacramento
To Vallejo and Port Coste; and dried milk, molesses, bags, mill feeds
and grains from Petaluma to delta points, Stockton and Sacramento.

Walter A. Perry, a wholesale dealer ixn potatoes and oniorns,
vestilied that he used the service of This carrier &s early as 1921,
and has continued to use it thereafter, shipving potatoes. and onions
between delta points and fronm delte polints to Stockton, Sacramento
and Sen Francisco, and seed poteatoes Irom Sacramento $0 delta farms.
Ze.had no recollection of having made shipments from Stockton to San
Francisco.

Sol D. Xlein, grain and bean dealer, stated thav he commenced

to use the service of Nicxols Transportation Company in 1921, his
shipments having consisted of grain, beans and farm produce, moving
from delta volnts vo Sacramento, Stockton, Sen Francisco and Petaluma;

beans between Sacramento and Stocktorn, from Sacramento to San Franclseo

and from Stockton o San Franclsco; and bags, from Sanr Franclsco to

Stockton, Sacremento and delta polnts and Irom Petaluma'to,stockzon;

Ee also stated that as early as 1927 he had shipped fertilizer and
mechinery from Stockton to delta »oints and from Stockton to Sacra-

mento.




On August 17, 1923, and for several months prior thereto,
rates of Nlckols Trensporvation Company were contained in Zay &
River Boabv Owners' Associatior Locel Frelight Terlfl No. 4, C.R.C.
No. 2 of John S. 2. Dean, agent, hereinafter referred vo as ™the

Dean tariff." Some thirty other inland water carxliers participated

in the £iling of the Deen tariff, its scope being bdbroad enough o

embrace collectively the operations of each individual carrier. It
was canceled on October 1, 1924, and the rates republished by Nickols
mrensportation Compeny in axr individual tarifl Issue, with dbut 1little
change. Tariffs filed subseguently by this carrier have been nearly
as broad in territorial scope 2s the Dean tariff, although the volu:me
of meny rates has been changed and several new commodity rates have
veen added. The Dean tarifs ard all subseguent tariffs filed by re-
spordents named class rates between neerly all points on the inland
waters, as well as numerous "less-carload" and "carload" commodity
rates for particuler hauls. ) ) . )

e principles by walch the Commission must be guided In
measuring the extent of respondents'! operative rights were discussed
in detail in Decision No. 28283, dated October 14, 1935, eand Decislon
No. 29778, dated May 24, 1937, in Case No. 3824. A4S stvated in eagh
of those decisions, "™ * * ¥ where & carrier demonstrated that it has
transported in good faizh and under tariffs or file witk the Commission
oa August 17, 19283, all or substontially all commodities vhen qfre:ed
sor trensportation in the territory it served, it should not be de-
prived of the right to heul such other articles of commexce as might
be offered loter, dut that where the articles trgnspprted clearly in-
dicate that the carrier has resixicted IvUs operations to commoditics
o a certain class or of & limited number of classes the carrler muse

be regarded as holding itsels out to transport iny cormodities in




that class or classes and cannot later without express authority change
the essentisl and Inherent nature of its service by tramspoxting other

commodities.”

the fact that over a comsléerable period of vime, during which a éreat
variety of articles moved betweer two givez polints, a carrier has
actually handled only & limited group of cormoditlies, or cormodlties
o a cervain type or class, is in itsell persuaslive evidence of an
Intenvion oz the part of suck carrier to resirict the scope of its

operations to the transporvat imited group or c¢lass of
commodities. Similexly, the fact that fox such veriod a carrier's

operations have becn confined to rverforming trensportation service

between & linited groupy of points is strongly indicative of an inten-

.

tion to restrict itz service to treasportation vetween such termini.”
It should also be obsexrved thet, Inasmuch as the Dean farif?l,

in which respondents' rates were puvlished, was intended to embdrace
the operations of a anumber of carrlers, 1t camnot bYe used as an Iin-
fallible measure of the extent of the offexr to serve of any single
perticlvating carrier.

while respondents claim they have always carried all commodi-
+ics offered them for transporitation, an analysis of the exhibits sub-
witted indicates %that the traffic actually handled has comsisted chlef-
1y of farm, orchaxd and garden products, such as potatoes, onlons,
beans, grain, hay and livestock, moving Ifrom the delta areas to markets
or distriduting centers, and of farm produce, seed, farming Implements
end farm supplies, moving between delte polnts or Ifrom Stockton to
delta points. It is significant thet during the year 1928, for ex-
ample, despite the great voiume oI movement of commodities of all

xinds between Stockton and Sem Francisco, handled by other cerriers,




thls carrier tranmsported duv two shipments between these points, one
beirng & shivmernt of barley weighing in excess of 100 tons and %he
other being a shipment of 300 sacks of beans. Notv a single chipment
was vransporved between Stockior and Sacramento nor between Sacramento
and San Fraacisco. The conclusion is inescapable that the solicita-
tion of Nickols Transportation Company, its "aolding out™ or active
offer to sexrve (as distinguished frox whatever constructive offer to
sexrve may ve aviendaxnt upon the mere filing of & tariff with the
Commission) was confined during that year at least to transportation
of & limited group o commodities within 2 limited territory. Tnille
respondents may actually have transported all cormodities offeréd,
thelr business undoubtedly was so conducted that only suck limited
classes of shipments were tendered to then., Toe Lfailure to transport
any shipments between Stockton and Sacromento or between Sacramento
and Sen Franclsco during the entire year of 1928 iz certalnly a strong
indicetion that respondents were not seeking such traffic. The ex-
nidbits covering operations since the year 1928 indicate a progressive
broadening of the scope of the operations of this company. ZIHowever,
prescriptive rights camnot de Increased by an unauwthorized enlargement
of operations. In view of the testimony that the inherent features

of the Nickols operation in 1923 were similar to those of the opera-
tion conducted during 1928, it ls feair to adopt the showing for the
latter year as representative of thelr operatiorn prior to August 17,
1923, giving consideration also to the general recollection of the

several witzesses as o shipments mede prior to 1923, at least to the

extent that such recollections are supported by vhe showing of move-

ments during 1928.
In Decision No. 29778, dated May 24, 1937, Case No. 3824,

in which the =ights of all carxiers operating on the inland waters




were under Investigation, the Commission found that Nickols Transpor-

tatlion Company possessed the right vo operate an "on-call" service

for the rfollowing tramsportation:

*l. Potatoes from Delta points to Sacremento and Sen
Francisco and between Delte points on the one hend and
tockton on the other.

"2. Grain from Delta poinvs to Petaluma, Stockton,
Port Coste, and Oakland in cuantities of not less than
€0,000 pounds.

"5. Livestock from Delta points to San Franc
Sacramento.

walle the operatlon of thet order wes suspended as to Thils particuler
¢arrier by a subsecuent order, the testimony and exhibit on which it

was based were incorporated into the present record by referencc.3

e

¢t 1s interesting to note that Zxhivit No. 34 in Case No. 3824, supre

(reintroduced here as Exhibit No. 2) shows actual movemensts during

the years 1920-1928 inclusive and that at the time such exaidit was

prepared (March, 1834) rocords of actual movements since 1920 were
apparently available. The operatiorns of Nickols Trensportation
cbmpany, as described by John Nickols duxi “he hearings in Case
No; 3824, and the rights Tentavively accoxded to 1t In that proceed-
ing, were comslderebly lecs externsive then those descridbed by <he
verious witneéseé in +the instant proceeding, and those which said
carrier is herein found ©o possess.

Upon consideretion of all the facvs and circumstances 6:
record, I an of'the opinion and {ind that John Nicikols znd Zenxy |
Nickols, éo-partners doing btsinoss tnder the name and style of
ﬁickbls Transpé:tation Company, possess prescripiive rights to oper-
a%e on Mon-call” éervidc 25 2 common carrier by vessel on vhe inland

waters of this state, for the transportation of The lollowing com-

3
Ixnibit No. 34 - 0 234, reporter's transcript.




modities and within the following territories:
l. DProperty of all kinds, betweexz Delta points;

2. 2ropexrty of a2ll kinds, bvetweezn Delta points or the one
hand and Stocxton on the other hand;

J. Potavoes, onions, grain, millleeds, hay and livestock,
Trom Delta polints orn tThe one hand to voints on San FPrancisco 2ay,
San Zable 3ay, Sulsun Bay and to Petalune ard Sacramento;

4
The territories referred o herein are more specificeally described
as follows:

San Franclsco 3ay
ALl wherves, docks or landings on San Francisco Zey or navigeble
weters tributary to San Francilszsco 2ay south of San Pablo Zay.

Sar 2ablo Bay
all lendings on San Pavlo Bay and navigable waters tridutary to
Sen Pablo Bay west of Cerguinez Zridge, dut excluding Petaluma.

Sulstn Ba

ALl %andings on Carcuinez Straits east of Carguinez Bridge;
Suisun Bay and navigable waters tridutary to Suisun 2ay, Sacramento
and San Joaguin rivers to dbut not Iincluding B. 2. Rench Landing west
of Collinsville and not including 2iddle Slough and New Tork sSlough.

Delta '
All landings or the main streazm of the Secrameato River below
Sacramento to and including 2. 2. Renck Landing west of Collimsville.

All landings on navigadle wavers in tze territory west of Sacra-
mento having outlet into the Secramento River avbove Collinsville,
also lendings on Ceorglane Slough and landings on Three Mille Slough
located between the Sacramento River and Seven Mile Slough.

All landings on vae mein streem of the Saxn Joagquin River exnd the

tockton Deep Water Chaunel below Streckers and above B. 2. Ranch
Lending, west of Collinsville, a2nd larndings on New York Slough and
uiddle Slough, bdut excluding texrritory hereinafier descrived as
tockbon.

All lexdings oz navigeble waters tributary to the San Joaculn
River below Stockton, as hereinafter described, and above Antloch bub
not including landings on Georglana Slough and lendings on Three Nile
Slough.

Sacramento

andings on the Sacramento River within the ¢ity limits of
Secremento.

Stockton
\ landings on the Stockton Channel from the head of the Chan-

nel to the first intersection with the San Joaquin River, epproxi-
rately threec miles west of the head of the Chamnel.




4, Grain, in lots of nov less than 30,000 pounds, from
Stocikcton to Tallejo, 20rt Costa and Sen Francisco, and in lots of
not less than 10,000 pounds from Port Costa to Stockton;

5. Ceastings, from Stockton to 2itisburg, in lots of not
less than 10,000 pounds.

6. Zey, froz points on San Peblo ané Sulsun vays %o
vocxvon.,

7. 3Beens, in lots of not less than 30,000 pounds, from
Stockton to San Frencisco.

The following form of oxder is recommended:

This metver heving been duly heard and submitted, and bas-
ing this ordexr upon the findings and conciusions conteined in the
preceding opinion,

IT IS HZERZEEY ORDIERZD that John Nickols and EHenry Nickols,
co=-partners doing vusiness wunder tihe name and style of Nickols Trans-
vortation Compeany, de and they are and each of them is hereby directed
t0 ccase and desist on or before the effective date of this oxder and
thercafter abstain Lfrom trensporting »roperty &s & coxmon carrier by
vessel on the Inlend waters of this state, excepnt to the extent that
they are lawfully entitled to engage in such trensportation, as shown
in the findings set forth In the opinlor dreceding this oxder.
| IT IS =XREZY TURTEZR ORDERED that sald respondents, and
each of them, be and they are and each of taer is heredy directed o
reissue or amend their tariffs within sixty (60) days from the effec-
+ive date of this order, on full statutory notice, so as vo conform
to the operative rights set forvh In the opinion preceding this

order.

The effective date of this order shall be Twenty (20) days

from the date hexeof.




T™e foregoing ovinion and order are heredy apnroved and
ordered filed es the opinion and oxder of vhe Railroad Commission
of the State of California.

Dated at San Frencisco, Califcornia, this 3"-,‘0 day of

q/w/\- , l93s.
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