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Decizion No.

BEFORE THE RAILROAD COMMISSION OF TEE STATE OF CALIFORNIA

~000=-
In the Matter of the Application of ) QZ%Z;%Z?&

E. V. RIDEQOUT, doing business as 4?
E. V. RIDEOUT CO., to sell, and ) 7
BERKETEY TRANSPORTATION CO., & cor- “y
poration, to buy, the right to operate ) Application No. 21462
vessels az & common carrier in the

transportation of property on the )

‘unland waters of the State of

California. )

Gwyn E. Baker for Applicants. ‘
A. L. Whittle for Southern Pacific Company,
and Pacific Motor Transport Company, Protestants.
Sanborn, Roehl & MaclLeod by Claire Macleod for
Crowley Leunch and Tugboat Company, Protestants.

RILEY, Commissioner:

QPINION

By this application, om which & public hearing was hed on
Noveaber 9, 1937, E. Vt Rideout seeks authority to transfer all of
nis vessel operative rights to Berkeley Transportation Co., & corpora-
tzon, and the latter asks authority to acquire and to consolidate such
rights with those now ownmed by it, and to operate as a upified systenm.
In our final decision in the so-called "general operative right Iiavesti-
gation” (40 C.R.C. 493, 517) it was determined that E. V. Rideout pos-
sessed the following rights:

"A eertificated right to transport property between San.
Francizco and Mare Island Navy Yard; & prescriptive right
to render an 'on call'! service for the transportatlion of
property between San Francisco oo the one hand anéd Vallejo,
points located on the Contra Costa County shore of San
Pedblo Bey, and points on Suisun Bay (but not tributaries
thereof) onm the other haund; and & prescriptive right to
render an 'oum c¢all? service for the tramsportation of
lumber iz lots < not less than 20,000 pounds between San
Francisco and points on the San Pablo Bay (but not tribvuteries
thereof).”




At page 512 of the same dec¢ision it was held that Berkeley
Tranzportation Co. possessed the following rights:

"# # # Property between San Francisco on the one hand ard
Berkeley, =meryville and San Quentin Prison on the

other, and property in 'orn call’ service between San
Francisco and Oakland.” '

Protestonts contend that to permit consolidetion of the rights
would suthorize & new and directly competitive through service and that,
as & matter of law, consolidation must be predicated upon & showlizng
that pudblic convenlence &nd necessity require the establishment of
such a new and enlarged through service. Illustrating this con-
tentlon, 1t will be noted that Berkeley Transportation Co. now has
the »ight to operate between Berkeley and San Franclisco, while Rideout
may operate between San Franceilsco and Vallejo. According to proteszt-
ants, 1f transfer i1s authorized without conzolidation, & shipment
originating in Berkeley aund destimed to Vallejo must be unloaded from
“he vesael at San Francisco and reloaded before carriage to Vallejo.
Such unloading &nd reloading operction may be omitted ouly 1f con~
solidation 1s authorized, and according to protestants, counsollidation
may not be authorized in the absence of & showing and & finding of the
existencé of public convenience and necessity therefor. This con-
tention 1s based upoun the familiar rule regarding the "linking up" of
automotive rights, and necessitates a brief discussion of such rule.

Regulation of common carrier auto stage and truck operators

by the Commission was firzt provided for by the legislaturg by the

enactment of the Auto Stage and Truck Transportation Act. (statutes
1917, chapter 213, &5 amended.) Such "transportation companies” were
not subject to the provisiouns of the Public Utilities Act, except as

to certain procedural matters (sec. 7) and in the issusace of securitlies
(sec. 6), but were regulated under a seperate statute. In construling
{1} This statute waz enacted following the decision of the Supreme
Court in Western Association etec. v. Ralilroad Commission, 173 Cal. 302,
holding that cervain automotive common carrlers were "transportation
companies” within the meaning of that phrase 3: used in Article XII,

seetion 22 of the Constitution, and should file rates with the Com-
mission.




that statute the Commission held that sepamve common carrier ztage

or truck rights could not de "linked wp” nor a through service rendered
after ascquizition by & single owner without first obtaining a cersi-
flcate of public convenlence and necessity suthorizing such consolida-
tion. This rule was first announced in 1921 in the Western Motor

(2)
Transport case.

In 1927 passenger stage operations were placed under the Public

Ttilities Act (Secs. 2-1/4 and 50-1/4%, Statutes 1927, chapter 42), and

the Auto Stage gnd Truck Transportation Act became the Auto Truck
Transportation Act. In 1635 that statute was repealed (Statutes 1935,
chapter 664) and Yhighway common carriers” were placed under the Pudlic
Utilities Act. (Sécs. 2-3/4 and 50-3/4.) 'In so doling the legislature
inecorporated in seetion 50-3/4% (¢} a part ¢f the "linking up" rule
announced by the Commission under the Auto Truck Transporiation Act.
That section of the Public Utilities Act, which relates only to "aigh-
way common carrier” operation, specifically provides that without the
express approval of the Commission, no certificated or prior right

s # » 3ngll be combined, united or consolidated with

azother such certificate or operative »ight so as to.

vermit through service between any point or polnts cerved

under any such separate certificate or operative right,

or the one hand, and any point or points served under

another such certificate or operative right, on the other

hend."” .

Regarding joint rates, the sectlion further provides as
follows:

% » # pnopr, without the express approval of the
Commission, shall any through route or jolint, throuzh,
combination, or proportional rate be established by
any highway common carrier vetween any point or poluts
which it serves under any such certificate. or operative
right, and aay point or polunts whick it serves under any
other such certificate or operative right.”

(2) Hestern Motor Transport Co., 20 C.R.C. 1038. Such rule was elso
applied in the following cases:

Blair v. Coast Truck Line, 21 C.R.C. 520

Coast Truck Line v. zallroad Commliszion, 191 Cal. 257
California Transit Co., 22 C.r.C. 122 :
“Draymen's 1ransv. Assin., 23 C.R.C. 244

A. B. Watson, 2+ C.R.C. 431

Ozriand-sen Jose Transo. Co., 24 C.R.C. 660

Fletcher et &.i., 27 GaR.C. 566

Czlifornia Transit Co., 29 C.R.C. 473

Ceorge Harm, 25 C.X.C. 475
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While verious other classes of common carriers are subject to
reguletion under the Public Utilitles Act, sectlon 50-3/4(¢) 1s the
only section which countains restrictions of the character quoted.

Coﬁmon carrier vessel operations have been under the Public
Ttilities Act sinmce 1911 (sec. 2(y)), and certification hes been re-
quired since 1923 (sec. 50(¢)). "Veasels" within the meaning of
sections 2(y) arnd 50(d) are 1ncluded within the term "common carriers”
as used in the act. (Sec. 2(1)).

The various sections of the Pudlic Utilities Act which relate
to through routes and joint rates of common carriers subject to that
statute should be adverted to at this point. No proviszions of like
character appeared ian the Auto Truck Tranzportation Act.

Under section 14 all "common carriers” (which terz, &s hereto-
fore indicated, includes vesselsz engaged in & ¢ommon carrier service)
are required to file with the Commission and keep open to pudblic in-
spection schedules showing thelr rates and charges. Such schedules
mast show the rates from each polrt on the route of a common carrier
or upon any route controlled by it to all points upon the route of
any other common carrier,

"4 % » yhepever a through route and & joint rate shall

have been establiched or ordered between any two such

points. If wo jolint rate over & “hrough route has Deez

established, the schedules of the several carriers in

such through route shall show the separately establiczhed

rates, fares, charges and classificetions applicable vo the
through transportation.” (Emphasis added. )

section 16 provides that the names of the several public

3)
utilities which are parties to asny joiut tarif? shall be specified

in the schedules, aad thet, unless otherwize ordered, & schedule
showing joint rates "meed be filed" by oaly ome of the parties to it,
provided that & coucmrrence 13 f1led by each of the other parties.
Tnder section 18 each common carrier 1z required %o f1le rates be-
tween &ll points on its route within the state and all points without

(37 Section 2(ad) provides in part that the "term pudblic ubtility,’
when used in this act, includes every common carrier, LA
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the state upon the route of any other common carrier "whenever &
through route and joint rate shall have been estadlished betwecn sny
two such points.”

Section 22(a) requires every common carrier to make prompt
interchange and transfer of passengers and tonnage with other common
carriliers, and provides in part as follows:

"Nothing in this section comtained shall be construed
as 1n angywise limiting or nodifying the duty of a common
carrier to establizh Joint retes, fares and charges for the
transportation of passengers and property over the lines
owned, operated, controlled or leased by it and the lines
of other common ¢&rriers, noX &8s in any manner limiting or
modifying the power of the coxmission to require the

establishment of such joint rstes, fares and charges.
(Emphasi° added.)

Thus common carriers under the Public Utilitilies Act had and have
the legal right and duty to establish joint rates, while highway car-
riers under the Auto Truck Transportation Act were not accorded that
right.cg)Under section 33 of the Public TUtilities Ac¢t, should it be
found, after hearing, that there i1z no satisfactory through route or
joint rote between two points, and that public convenlence aud neces-
sity demand establichment thereof, the Commission may order the car-
riers concerned to establish & through route and mey establish and fix
a joint rate.

Two cases are of particular interest in concsldering the present

question, Re Highway Transport Co., 26 C.R.C. 942, and Re Sacramento

Motor Transport, 39 C.R.C. 115. In the EHighway Transoort case a

[T] Tee Re Sacramento Motor Transport Co., 39 C.R.C. 115, discussed
lofra.

(5) In considering voluntarily established joint rates, the Commis-
sion has held that under section 33 "carriers are required to unite
and to serve the routes they have establlished. The full burden of this
duty 1s upon the carrlers in the first instance, but 1 after formal
hearings and investigation it be found they have falled to protect the
shippers from excessive ratec or di°criminatory practices, this Cox_
misslon must prescribe the volume of the Jo;nt rates and the manner 1n
which the through sexvice shell be maintained.” 3Blythe C. of C. v.
Cal. So. R. Co., 19 C.R.C. 631, 686.
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"transportation coumpany” (the term used in the Auto Truck Tramsporte-
tion Act) sought authority to comsolidate automotive trucking rights
and to operate az a unlfied system. Although applicart sought suthority
to publish through rates between polints orn distinctive operative rights
held by it, it contended nevertheless that the Commiszsion could not
prevent the establishment of such rates, and <hat 2pplicsnt had the
right to publish tpem at will. It wes pointed out Iin the declision

that the truck act did not confer upon "transportation companies”

tne power to eztablish and publish joint or through rates, and that

the term "commorn carriers,” 2s used in section 33 of the Public
Otilities Act, did pot include "transportation companies.” Construing
the truck &ct as & whole, with its msny restrictive provisions not
imposed upon other types of carriers under the Public Ttilities Act,
the Commission concluded that the legilizlative Ilntent was to confline

a "transportation compeny” to the publication of rates only within

the fleld Zncluded in Its certificate.

In the Sacramento Motor Transport cace, supra, the Commission

ned suspeunded & tariff estsblishing joliat through rates filed by a
truck line and a vessel line, the purpose of the suspension being o
determine the right of such carriers to enter into joint rate agree-
ments. The precise question was whether & truck carrier certificated
to operate dbetween fixed polints may lawfqlly join in the tarilf of a
carrier by vessel, likewise certificated to operate between fixed
points only, thus permitting each to participate In traffic to and
from points which under their certificates they are not suthorized to
serve. In that case the Commission directed attention to the fact
that while section 22 of the Public Utlilities Act accorded to common
carriers subject thereto the right of entering imto joint rate sgree-

ments with other common carriers, there was rothing Iin the truck
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act which accorded & gimlilar right to highway carriers. It was ¢con-
cluded that &s between motor truck carriers themselves, joint rate
agreements must be preceded by formael application and the granting of
express authority, but that when a carrier subject to the Public
Utilities Act desires and effects a rate agreement with &8 highway
carrier, nelither should be prohibited from filing or concurring in &
joint tariff. The Commission also pointed out that upon "those
carriers falling under the Public Utilities Act the law imposes the
duty of entering Lnto joint rate agreements.”

Both of the applicants in the present proceeding are cormmon
carriers by vessel and are subject to the provisions of the Public
Utilities Act. Az such they now have the legael right and duty of enter-
ing into through route aund joint rate agreements, subject, of course, to
the continuing jurisdiction of the Commission concerning rates. Should
the traunsfer of »ights be authorized, we see no reason why the sur-~
viving operator may not legally render & through service. This does
not mean, aowever, that Berkeley Transportation Co., az the surviving
carrier, may operate vessels directly Detween Berkeley and Vallejo,
using the Lllustration heretofore mentioned. Under the terms of the
operative rights, In cerrying goods from Berkeley to Vallejfo, 1%
must Lfirst stop at San Francisco, dbut It need not unload and reloed
such shipments at the latvter »oint. Because of the fact that car?iers
by vessel are subject to provisions of the Public Utilities Ac¢t wahich are
not comparable with section 50-3/4(¢) of that act (relating to "high-
way common carriers”) ror with the old Auto Truck Transportation Act, we
do not believe that a zhowing and fiunding of publi¢ convenlence and
necessity 1s necessary in order to accomplish the result sought.

Yor 13 & finding of public convenilence and necessity essential
to the granting of authority to trancsfer or consollidate properties or

rights under the general provisions of the Public Ttilities Act. Under
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section 51 no "public utility” (and that term includes common carriers
by vessel) may sell or otherwise dispose of amy part of i1ts"line * * 4
or any franchise or permit or any right thereunder, * % * por by any
means * * * merge or consolidate 1tz * # # lipe # # # or franchises
or permits or any part thereof, with any other public utility, with-~
out first having secured from the railroad commission an order
authorizing 1t so to do." Section 50(&) provides that "any right,
privilege, franchise or permit * * * for the operation of vessels * # +
may be * * * transferred * #* # only upon authorization by the Railroad
Commission * * *." Neither of these sections require & showling of
public convenience and necessity, but they do contemplate that authoriza-
tion be first obtalned.

e believe thet the present application should be granted.

ORDER

Good cause appearing, IT IS ORDERED that =. V. Rideout 13 herebdy
avthorized to transfer his opefative »ights as a common carrier by
vessel to Berkeley Trensportation Co., & corporatlon, and the latter 1is
suthorized to comsolidate such rights with those now owned by 1t and
to operate as a unified system,_but not in & menner inconsistent with
the foregoling opinion. Within thirty days after such transfer Berkeley
Transportation Co. shall file with the Commission a true COPY of the
1pstrument of conveyance. This order shall be effective twenty days
after the date hereo@

The foregoing opinlon and order are hereby approved gund ordered
£1led as the opinion and order of the Rallroad Commission of The State

of Californlisa.

Dated, San Freanclsco, California, January =2 1538.
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Comuissioners




