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Decision No. A /

Ay

EEFORE TEE RAILROAD COMMISIION OF TEE STATE OF CALIFORNIA [

In the Matter of the Investigation, )
on the Coxmissionts own motion, )
into the operations, rates, charges, ) Case No. 4254.
contracts, and practices, or any )
thereof, oL DAVID XKATUFMAN. )

David Xaufman, Iin propria persona;

Harold A. Kern, for Bekins Van & Storage Co.,
Intereosted pariy;

Js We Barker, for San Francisco Movers, Inc.,
interested paxty.

RILEY, COMMLISSIONER:

This proceedlng was instituted by the Commission, on 1i%s
own motion, to determine whether or not respondent Daviéd Kaufmen
violated Decision No. 28810,(1)1n Case 4086, proscribing minimm rates
for the transportation of household goods and personal effects by

highway carriors and c¢ity carriers.

A public hearing was held at San Francisco oxn November 10,

1937, at which time evicence was sdduced and +the matter submitted.

Charles W. Lindcuist was celled and tostified that he
wes, on August 10, 1937, the receiving clerk for L. Eart & Son

(1)
Decision No. 28810 has been supersecded by Decisior No. 29891,
ggtgd June 28, 1937, which became effective Septembder 6,
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Company, San Jose, California; +that on that date the respozdent
David Kaufman transported from Earband's Auvction Eouse, in San
Franclsco, %o the store of L. Hart & Son Company, San Jose, the used
wacrated household furniture set fortk at length on the list which
w3 Introduced In evidence as "Exhibdbit No. 1." He tostified that
he personally checked every 1ten appearing or the list as it was un-
loaded, and that he required the respondent David Xaufman +o subscribe
his name and the word "pald" at the foot of said list. The witness
further teztificed that'respéndent was paid by L. Hart & Son Company
the sum ‘of $25.00 for the transportation of said property, and
1dentified the caeck given in peyment thereof, which was thereupon
Introduced in evidence as Commission's Exhibit No. 2.

Ur. Harold A. Xern was celled as a witness by tke
Commission and, after qualifying as aﬁ expert on estimating welights
of household furniture, testified that he had examined Exhibit No. 1,
and that he estimated the weight thereof according to an ostimating
and ckecking sheet used by his employer, Bekins Van & Storage Company
(Exaidbit No. 3)e This checking sheet contains a list of average
wolghts of Ltems of houserold furniture commonly handled in the
moving Industry, and Is used by the company %o give catimates to
customers who ask for prices on intrastate movements. He further
tostifled that after the estimated welght is figured in order to give
an estizated price to & customer, if his company secures the business

the furniture is woighed in order to determine the actual transporta~

tion charge. He stated that the actual welght of a shipment tallies

very closely with the estimated weight, and while onme article on the
1ist may be estimated at slightly over its actual weight, another may
be slightly under, thus making the ostimating snd checking sheet a
Talrly réliable means of obtalining the average weight of a shipment.
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Ze teostiflied that ho had deducted from the total estimated weight
an allowence of 900 pounds to compensate for the fact that since the

furpniture had been s0ld from an auction house, no personal effects

or wearing apparel were contained in articles of Zurniture commonly

used for their storage. Tho deduction was necessary because his.
table of estimated welghts was based upon movement of housenold

goods from one dwellinmg to another, and the eztimated weights included
the weight of personal effects and wearing apparel usually stored in
bureaus, dressers, et¢. From the estimate, ke arrived at & total

welght of not lesz thar 6500 pounds axd not more than 7000 pounds.

In addition to the sheet used by his own compeny, the
witness checked the same shipment of DNuxniture on a similar sheet
used by Allied Van Lines (Exhibit No. 4) for interstate shipments.
The furniture 1s estimated thereon in terms of cubic feet, and in
computing charges the witness testiflied that he computed the weight
by figuring six pounds per cubic foot, and that the weight of the
particular shipment, according vo the second check, was comparsble

o0 the weight arrived at by the first method.

Mr. Max Xaplan was called as a witmess and tostiriod that
Koufman had moved the witness's household furmiture from 547 Dolores
Stroet, San Francisco, to 740 Zomer Avenue, Palo Alto, on'Sunday,
August 22, 1937; %hat the movement was made on Sunday at the shipper's
roquest; that the furniture comsisted of the following articles:
cavenport and two overstuffed chairs, s 2tudio couch, drspes, radio,
lamps, coffee table, three large rugs, a doudle bed witha mattress and
springs, linen, bou@oir coalr, chifferobe, dresser, vanity, broakfast
tedle md four chsirs, carpet sweeper, and four boxes (previously

delivered by Xaufman) containing china and otaer small articles. .
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Ho testified that his broither, B. Kaplan, had paid the respondent
$20.00 for the movement, and produced and identiflied the check given

therefor, woich was thereupor read into the record.

P. R. Smalley, employeld by the Ralilroad Commission as a
transportation inspector, was called as a witneszs and testified that
be had driven his automobile over difforent routes from 547 Dolores
Strect, San Francisco, to 740 Zomor Avenue, Pald Alto, for the
purpose of checking trhe mlleage betweon the two points, and that the
minloim was 3l.4 miles end the maximum 31.9 miles. He testified
furthor that he had In like mazner checked the mileage betweon Zarband's
Auction zouse, at 724 MNcAlllster Street, San Francisco, and the place
of dusiress of L. Hart & Son Compaxny, San Jozo, and that the mileage
was 48.5 miles. He furthor testified that he saw Xaufwan load tho
shipment of household furniture whick was delivered to L. Hart & Son

Company, and that Xaufman's truck was piled wausvally high with
furniture.

At the close of evidence adduced by the Commizsion,
responcent voluntarily took the stand in his own behalf. Ze d1d not
- dony oither transaction or the amount of compensation roeceived by
bim, but did deny that the load of furniture delivered to L. Bart &
Son Company weighed €500 pounds. He stated that his flat rack truck
was not a large one, the body being only 11 by 5 feet, the tare 13 toms,
and vhat 1t would be impossidle for him to load 6500 pounds of
furniture on kis truck. Kaufman admitted that he haé not welghed tho
load but velieved that Lt did not exceed 3500 pourds. He testified
that he calculated both shipments on axn hourly basis at the rate of
$4.00 per hour; that the time consumed in moving Mr. Kaplan was no%
6ver fivo rours; tkat ke hed made no additional charge for trans-

porting Xaplan's goods on Sunday or for the prior delivery of empty

boxes.




The minimum rate preserided by Declision No. 28810, in Case
4086, then in effect, for the transportetion of uncerated furrziture
from San Franclsco to San Jose was $1-00 per 100 pounds. Esd Kaufman
charged the minimum rate for that movement, even taking the weight of
the furniture a2t kis own estimate of 3500 pounds, he would have Ccharged
$35.00. From the testimony of Mr. Xern and +hat of Iaspector Smalley,

1% appears that the actual weight far exceeded respondentts estimate.

The charge of $20.00 to Mr. Xaplan 2lso should bhave been
on 2 weight rather then on an bourly bazis, being in excess of 30
riles. Figuring it at the mileage o0f 3l.4 miles, and teing, for
purposes ol estimeting the welight, the check liszt Introduced into

evidence as Exhibit No. 3, producing a total of 2185 pounds, the

minimm rete should have been 79 cemts per 100 pounds plus 25% for
service performed on Sunday at 4the customer's request, and $l.00 for

the prior delivery of four shipping comtairers, or a totel of $22.57.

Kaufmen admitted 2e kmew that other carriors had compoted

for ard lost the two movements in questione

The evidence skows two distinet violations of Declision No.
28810, in Cz2se 4086, and of -the Elghway Carriers! het, under circum-
stancos rendering suspension of respondentts perﬁit 2ppropriate.
Respondent holds radial highway common carrier permit No. 38~1211,
and city cerrier permit No. 38-494. TUnder the provisions of Sectilon
14% of the Highway Carriers!' Act, suspension of the bighway carrier
permit is authorized for violation of that act. Thome appears,
however, to be no suthority for the suspension of s city carrierts

permlt for a violation of +the Higaway Carriers? Act.

An order of the Commission directing the suspension of an
operation 1s iIn its effect not unlike an injuction by & court. A

violation of such order comstitutes a contempt of the Cormission.




The Colifornia Comstitution md the Public Ttilities Act vost the
Commizsion with power zad authority to punish for contempt, in tne
same manner and to the same extent as courts of record. In the
event a party Ls adjudged gullty of contempt, 2 fine may be ixposed
in the amount of §500., or ke may be imprisoned for five (5) days,
or both. (C.C.P. Sec. 1218; Motor Freight Terminal Co. v. Bray,

37 C.R.C. 224; re 3all and Haves, 37 C.R.C. 407; Werrmith ve

Stemper, 36 C.R.C. 458; Piloneer Express Commeny v. Xeller, 33 C.R.C.
571.)

It should also be noted that under Section 14 of +he
Zighway Carriers' Act (Chapter 223, as amended) a person who violates
an order of the Commission 18 guilly of a misdemeanor and i3 punish-
able by a fine not exceeding $500., or by imprisomment in the County

Jail not exceeling three months, or by both such fine and imprisonment.

I boreby find as a fact that respondent David Xaufman é41d,
on the 10th day of August, 1937, engage in the transportation of used
uncrated houschold furmiture for L. Hart & Son Company for com-
pensation as a businesc, over the pudlic highways of this State
between San Franclsco and San Jose, and aid, on August 22, 1937,
engege In the transportation of housezold furniture and personal
effects of Max Kaplan for compenscation, as a business, over the public
highways in this Stote between San Francisco and Palo Alto, both
movements Ly means of a motor venicle, at rates less than the dndmum

ratos and charges presceribed therefor in and by virtue of Decision No.

28810, Case 4086, in violation of the provisions of seid Decision No.

28810 and of the Highway Carriers! Act.

I rocozmend the following form of order:
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A public hearing having been had in %he above oentitled
proceeding, ovidence having been recelived, the matter submitted,

and the Commission being now fully advised in the premises:

' IT IS HEREBY ORDERED,

(1) That respondent David XKaufmen chall immoediately ceaso
and Cesist and thercalter abstaln from charging, demanding, collecting,
or recelving any charges for the iramsportation of any of the Droporty
deserived in Docision No. 29291, 4n Case 4086, at rates less than thosoe
prescribed In zald declision.

(2) That radisl highway common carricr permift No. 3&-1211
issued to David Kaufman shall bve and it 4s hereby suspended for a
period of thirty (30) days. That said thirty=-day suspension period
shall commenco on the 3rd day of February, 1938, and continne to =he
4th day of March, 1938, Znclusive, 1f service of this order shall
bave beon made upon respondent David Xaufman more than twenty (20) days
prior to sald 3rd day of Pebruary, 1938; otherwise, sald thirty-day
period of suspension shall commence on the effective date of thls
order and contiaue for aperiod of thirty (30) days thereafter.

(3) That during sald period of suspension respondent shall
desist and abstoin from engaging in itransportation of property for
compensation or hire as a business over any pudbllc highway iz this

State not exclusively within the limits of any incorporated ¢ity or

city and covnty, by means of a motor vehicle or motor wohicles, and

from performing any other service as a redial higzhwey common carrioer,

as defined In the Eighway Carrioers! Act, Chapter 223, Statutes of 1938,
as amended.

The effective date of talz order shall be twenty (20) days

after the date of service hereor upon reéspondent.




The forogoing opinion ané order are heredby approved and

ordered f1led as the opinion and order of the Railroad Cormission
of the State of Californis.

L —
Dated at San Franeisco, Califormia, tiis .3/ day of
1938,
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Commissioneys.




