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Deciczsion No. ST s A

BEFORE THE RAILROAD COMMISSION OF THZ STATE OF CALIFORNIA

Eumboldt Malt & Brewing Company,
& corporatlion,
Complainant,
vs.

Case No. 4218
Northwestern Pacific Railroad Co.,

Southern Pacific Compaxry,

Defendants.

A. L. Woittle and J. J. Geary, for Northwestern Pacific
. Rellrocad Co. and Southera Paciric Coxpeny

R. T. Boyd, for Celiforniae State Brewers Tnstitute
Ralph Schmidtt, fox Sa.feway Stores

Dewid.Livingston and Jos. P. Mextini, on behalf of

Zugh X, McKovitt and Living,ton & Livingston, for
Eumdoldt Melt & Brewing Company

BY THE COMMISSION:

Eumboldt Malt & Brewing Compeny seeks reparation oz auner-
ous carloaed shipments of beer transported Lrom its pleant at Fureks
to San Francisco and Qokland by the Northwestern Pacific Reilroad
Company and the Southern Pacific Company, during the period April 20
to September 19, 1935. it allezos vhat chaxrges assessed. and collect-
od by sald defendants were unreasonable, dliscriminstory and in excess
of the lawful texriff rates, in violatlon of Sections 13, 17 and 19 of
the Public Ttilities Act.

A prdlic hearing was held before Zxeminer W. S. Johnson at

Sen Francisco.

Chargos were assessed at a rate of L7 ceats, plus a 7 per




1
cont emergency charge. Reparatlion Ls sought to the basis of 17

certs.

At the heering, complainant and defendents stipuleted (1)
that the 17 cent rate wes a non-intermediate rate and that it was
established to meet the competition of coastwise vessel corriers,
(2) thet ratec for the transportation of deer Lrom other drewing
points in California to Sem Fremcisco and Qekland were not subject
to the 7 per cent emergency charge during the period here involved,
and (3) that Informal Compleint No. 49501 might be comnsidered as
ovidence in this case.z Aside Irom the foregoing stipuletions, zo
evidence was introduced. Apparently compleairant relied on the al-
legations of the complaiznt whick, in substence, are that the 7 per
cent emergency cherge was applicedble only decause defendants had in-
advertently falled to flag their tariffs to indicate +that the line-
haul rate hed been ostablished to nmeet water competition.s

Defendents denled having collected any overcharges in vio-
lation of their published teriff ratesc or that the collection of the
additionel 7 per cent exmergency chexge was discriminatory. They ad-
mitted, however, that the addition of such =u zmount was wmroasonedle,

stating vhat it had since deen eliminated in order to meintain the

1l

Rates are in cents per 100 pounds.

The 17 cent rate is published In Item 217 series, N.W.P. Teriff
8=, C.R.C. No. 393, end in Iten 860 series of Pacific Freight
Teriff Buresu Tariff 16-P, C.R.C. No. 565. The 7 per cent emergency
charge is provided in Paxt I of the Taxiff of Emergency Charges No.
237, C.R.C. No. 567 of F. W. Gomph, Agent, eand was mede applicable
t0 rates published in P.F.T.2. Tariff 16~P, by Specisal Supplement
No. 3, effective April lg, 193S5.

In Informeal Complaint No. 49501, defendants requested authority
to pey Eumboldt Malt & Brewing Compeny the reparation here sought.
This request was denled.

S 2ule 5 of the Terif?f of Zmergency Charges provides in pext: "No

ezergency chexrge will be assessed in cormection with carloaed rates
established to meet truck or water coxvetition (and so Indicated in
tarifes) *wkn,




préviously existing mate relationship bdetween dreweries.

Although complainsnt and defendants stipulated that the
17 cent rete was established to meet water competition, +the tarife
items here in lssue were not flagged to indicate the reason for
publishing vhe rate. Consequently the published emergency charge of
7 per cent was lawfully ascecsed in comnection with the Toregolng
rate.

Tnder Section 71(e) of the Public Utilities Act the Com-
nissiorn may award reparation 'only when it eppears thet the carrier
has charged an ™unreasorable, excossive or discriminatory cmount™.
While complainaz-zt's ellegation of unreoasorableness was not denied by
defeondants, this allegeation hes 10t been substentiated by evidence
of any kfi:;ui.4 The published rate of 17 cents applyizg Yetween Eurcka
on’'the one hand and Sanm Francisco and Osikland on the other hand is
non~intermediate in application. =IZven with the addition of the 7
per cent emergency charge, it is lower than rates for similar trens-
portation from and To meny intermediate points.

The fact that the 7 per cent cuergency charge was 1ot
assesced against shipments transported from other brewing voints to
San Frencisco exnd Oakland during the period it was aoppliceble to
similar traffic moving frox BEurexa to San Frenclisco end Qaklard does
not werrant a L£inding of unlawful discrimination. Evidence esteb-
1ishing the existence of similer circumstences and conditions frox
a tfansportation stendpoint must be presented to sustain sueh a
Tinding.

&

In Elden vs. Southern Pacific Comvany, 38 I.C.C. 530, defendents
edmitted whe reate assalled was unroasonable exd expressed willing-
ness to make reparation. The Interstate Commexce Commizssion held
thet, "A mere willingness to pay reparation without evidence that
the rate charged was unreasonable is not sufficient upon which to
base an awerd of reparation.”




Upon concsideration of all the facts of recoxd it must be
¢concluded th'at the charges assessed have not beer shown t0 be in-
appllcable, wareasonadle or discriminatory. The complaint will be
dismissed. |

QRDER

This matter having been duly heaxd and sudmitted,
IT IS ZEZEEBY ORDERED that the edove entitled complaint de
and it is heredby dismissed.

Dated at Sen Fremcisco, Celifornia, this _ 7 - day of

1938.
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\*-/' comnissione..vs/




