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BY TEE COMMISSION: 

OPI!\\rON 

This opinion follows a further hezr1ng after reopening 

of Application No. 19362, and a rehearing of Cases Nos. 3928 and 

3945. Reconsideration of those matters upon such further hearing 

and reb.ea.r1ns has J.ed to modification of certain views c~"pressed 

in th.e decisions p:-eviously rendered herein" and it seems necessary 

to precede a discussion ot the facts and issues With a somewhaZ ex-

tended review ot the proceedings up to this po1nt. 

In Applicatio~ No. 19362" tiled ~~ch 16, 1934, Carloy & 
Hamilton, Inc., a corporatioll, alleGod that cont1nuo~ly since 1901 

it or its prodecessor had beon engaged 1~ San Francisco in local 

drayage me. :Creight tcrw3.l'dins operatio:lS. The applicant sought an 

ordor recognizing the conduct ot ~uch freight forwarder· operatiOns 

prior to August 1, 1935, and aut~or1z1ns it, oy virtue of such prior 

operatioD8, to rile a tnritf as a frei~t forwarder without obtain-

1ng a certificate of pub11c convenience therefor, as provided in 

Section SO (r) of the Public Utilities Act. 

After hearing, the Comm:ssion, on May 28, 1934, by 

Decision No. 27102, authorized &nd directed the ~11ing or a. tar1~t 

subject to cert~n cond1tions~ including: 



U(2) It shall set forth specifically all rates 
. o.nd c:b.argez to 'be n::.ade :f.'or drayo.ge, ::lArking .. 
stenciling or other incidental services to be 
perfo~ed by appl1co.nt. 
(3) It shall provide that to the charges 
referred to ~ Co~d1t1on No.2 shall be 
added the charge of the carrier over whose 
line the shipment is forwarded or received 
az shown by such carrier's tar1tfs on tile 
with the Com=ission for the tr~~snortation 
of like kind and su~t1tl of nroperty. e~
cept ,as proVided in Condition No.4 next 
'below. 
(4) If shipments are to be tr~sported at 
rates less than those contemporaneously 
=a1nt~1ned by tho carrier perro~ng the 
line haul service,. 3uch chargos shall be 
specifically sho~.n (~hasis supplied) 

In purported cocpl~ance with that order Carley & Hamilton .. 

Inc. tiled its Freight Forwarding Tariff No.1, C. R. C. No.1, 

effective July 171 1934 .. contain1ng in addition to certain rules a 

single item as follows: 
"RATES ON SEIP1!El.TTS CONSOLIDATED J>J.f!:J/OR PORWA.UED: 
for draY~3e, h~~dl1ng, consolidating, forwarding, 
marking, stenciling or other 1ncident~1 service 
performed by Carley & Hamilton, Inc., (except as 
provided in R~es 10 and. 13) .. lOt per cm. Tbj,s 
to 'be added to the tariff rate of co~on carriers 
la~ll on file ~~th the Rd11road Co~ssion of 
t e ~t~te o~ a ~lor~~ over w o~e pments 
are forwa=ded. ff (Emphasis supplied) 

These rates were ~de applicable between "Snn F~~~cisco, California .. 
. 

and California pOints servod 'by co=mon carrier~.n 

On Nove~ber 3, 1934, Valley Express Company riled a com-

plaint against Carley & Rac1lton, Inc., Case No. 3928, alleging t~t 

this t~itf was contrary to cond1t~on 3 or the order in Dec~sion No. 

27102, and also t~t Carley & Hamilton, Inc. was charg~ng rates 1e33: 

s. 



than those contemporaneouzly mainta.ined by tb,e carrier performing the 

line haul serv1ce, v~thout shoWing such leszer rates ~ tho t~1rt 

as requ1red by condition 4 of the orc.er. It should be explained here 

that th1s c~c about in part through the pr~ctice ot consolidating 

small shipments into larger lots which could be and were shipped at 

r~tec lower than could have been obtained had the component parts or 

the c0ll3011da.ted lots been shipped seps.ratoly. Tb:us Carley & Hamil ton .. 

Inc. wa.~ enabled to chargE) the $h1ppers ot the component parts rates 

lower than those contemporanoously :lAillta1:.eci by the line haul ca.rr1ers: 

"for the transport~tion of l1ke kind and quantity of proporty." 

After the filing of this complaint~ but before he~ing Wa3 

helt!, C:n-ley & Hamil ton, Inc. filed. 1 ts Freight Porv:arding Tariff No. 

Z, C. R. C. No.2, to become effective Decemoer lS, 19341 which wa~ 

intendod to supors'ede 1 ts Freight Forwarding Tari!'f' No.1, C. R. C. 

No.1. This tariff applied "between San FranCisco and California 

points served by common carriers"> and prOvided, 1n part: 

"Item 1. ?..ATES ON SF.l?r.~TS CONSOLIDATED 
A1TD/OR ~OR\'lA:"':DED: 

For dra:yage, handling, conso11datins .. for-
warding, marking.. s tonci11ng or other inci-
dental service performed by Carley & Eam11ton~ 
Inc. (except as provided 1n Rule 9) 101 per cwt. 
It~ 2. Rates making reference to this item 
apply to sbip~ents of not less than 4~OOO pounds 
received i~ one day, from one consignor at one 
point of orig1n. Such shipments may be consigned 
to one or more co~ignees at one or more destinations. 

1lhere deliveriez are made to more th~~ one 
consignee or destination, the charge for each com-
ponent lot sholl 'be c.t the weight of such component 
lot and at the rate app11cuble to the destination of 
delivery subject to minimum charge ot 50 cents. 
Item S. Except as otherv~se prOvided herein __ 
to the charges shown in Ite: 1 -- there vd11 be 
added the legal rate and/or published charges on 
tile with the Railroad Co~ss1on of the State of 
Cali~orn1a of the line viu which the !re~gnt is 
forwarded." 
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• 
Item 4 was a description of groce~ies an~ grocery supplies. Item 5 

specified r~tos tor tr~port~tio~ at ~ocer1e8 and grocery supplies 

as. described in Item 4, moving terminal to door, door to terminal and 

door to door in any quantity lots anc lots of not less t~an 4~OOO 

pounds, 8,000 pounds and 20,000 pounds from s~ Francisco to Sacr~ento, 

stockton and nuoerous pOints in the San Joaquin Valley_ Such rates 

were £~~gged as subject to Itom 2. 

Upon the ti11ng of this t~1ft a protest against ita 

publ1c~t1on was interposed by The River Lines on tho ground that 

Carley & Hamilton, Inc. had not been operating as a freight for-

warder between S~ Fr~~cisco, on the one hand, and stockton and 

S~cr~ento, on the othe~ band, ~rior to A~t l, 19S5, and in the 

absence of a certificate of pub11c convenience and necessity was 

without any operative right as a froight forw~der betr.een those 

points. By order dated Dece:ber 14, 1934, Case No. 3940, the pub-

1ic~t10n of Freight Forwardi~ Tariff No.2, C. R. C. No. 2 was 

s~pended pending determination of its legality. 

Cases Nos. 3928 ~d 3946 were henrd ~d sub~tted on a 

consolidated record. At the hear~ne a third proposed taritf (Ex-
hibit 1) W~ sub~tted with the expls-~tion th~t neither Tariff No. 

1 nor Tariff No. 2 properly expressed what Carley and Hamilton, Inc. 

wanted to do. Leave wss sought to tile this tari!! if found to be 

in compliance ~~th tho conditions of Decision No. 27102, and, in the 

evont the Commission found it di~ not co~ply \~t~ such conditiOns, 

the Co~ss10n WAS requested to modifY Decision No~ 27102 so as to 

permit its filing. This proposed tariff provided that Carley « 
Hamilton, Inc. "holds itself out as a rorward1ng agent only" to 

5. 



pick up property or all ldnd~ not specifically excepted in the City 

mld County of San Francisco and to forward. the ::ame OVer the lines of 

any common carrier to pOints served by such comman carrier; also to 

receive inbound shipment: and doliver the: lOcally. It purported to 

exempt Carley & Hac11ton, Inc. from any liability through los=~ ~_ 

age or injury to goods or delay occurr1ng ~ter delivery of such 

goods to ~ co~on carrier for transportation. Ite: 1 ot the pro-
posed tariff provided: 

"Chargo for handling, consolidating, forward-
ing, m~king, stenciling and all other serVices 
incidental to forwnrd1:g per~ormed by Carley & 
H~lton, Inc., including dr~y~se from any point 
wi thin tho aroa. in th.e 01 ty 3Ild Co~ ty of San 
FranCisco, described in Rule 1, to depot of co~
mon carrier Will be, unlecs otherwise proV1ded 
here1n, lOp per 100 pound5. u 

Item 3 proVided: 

"Shipments conso!1dated ~d forwarded by Carley « 
Hamilton, Inc. v~ll be delivered by it to depot of 
common ca.rrior :md vli11 be forwarded v1a tho 11ne 
of such car~ier, subject to the leg~l rate of such 
carrier on such shipment in accordance with the 
tAr1~fs of such carrier# as published ~d tiled 
\r.Lth The Railroad Cocn1ssion of the State ot C~
orn1a. The cru:.rges 0:" ~'..'lch co::mnon carrier accrUing 
tor its transportation \7.ill be in addition, except 
~s provided in Item 4, to the charse~ of Carley & 
H~lton, Inc., as herein p~oVided.n 

Ite~ 4 proVided: 

"When the tarit~ of any carrier provides rates on 
any com:odity lower on lots of 41 000 pounds or over, 
or other m1~, to any pOint or pOints# than its 
rate on lots of less th~ 4,000 pounds, or other 
::.1:c.1l:l.s.# of the same co=odi ty to the ~ame point or 
pOints, Carley & H~~lton, Inc. vdll make no charge 
for 1 ts service in consolidating s.nd ~orward.ing freight 
in ~~y quantity on which such rates are provided. 

On lots o! less t~ the lowest min1mum provided ~or 
such freight consoli~ated and forwarded, Cnrley « 
Hamilton, Inc. will absorb a sutticient~ount ot 
carrier's charge to allow rate prOvided oy carrier 
tor the low.est min1mum to apply on the actual weight of the sbipment. 
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Lots or over the lowe:t minimum will be subject 
to the rate of the carrier as published and filed~ 
applicable to the commodity at its actual weight. 

This ite~ will apply only in connection vdth com-
mod1 ties movlng under tariffs of cs.rr1ers wbich 
provide for pick-~p and del~very service." 

By Decision No. 2e2S2~ dated September 30~ 19S5~ the Com-

:1"sion held that the third proposed tariff permitted the transporta-

tion·of shipments at charges less th~~ those the shipper would incur 

in shipping l1ke kind ~~d quantity of property over the line of the 

co~on carrier perfOrming the haul~ without specifically publishing 

such rates as required by Decision No. 27102. It Ws·.s found that no 

good ca~e was shown why that decision should be amended and denied 

the reCj,ue:t for modification. It was further found that Carley & 
Hamilton, Inc. had not been operating as a freight forwarder between 

San Francisco, on the one hand~ ~~d Sacr&mento and Stockton7 on the 

other, on or prior to August 1, 1933, ~d Carloy & Hamilton, Inc. 

was ordered to cea.ze and desist as~.essing and collecting charges 

lower than those contemporaneously maintained by the common carrier 

performing the line haul for the same tr:z.nsportn.t10n of l1ke kind and 

quantity of property unless and until such charges were specifically 

sho~n as required in condition 4 of Deci:ion NOQ 27102; that Tariff 

No.2 be cancelled and that Carley & Hamilton, Inc. file with the 

Commission in lieu of Tariff No.1, a tariff full~ in compliance 

with the terms of Decision No. 27102. 

More than ten days p~1or to the effective date of De-
Cision No. 28252 Carley & Hamilton, Inc. filed a petition tor re-
hear1ng~ or tor mod1!icatio~ of tho decision without rehearing# on 
the ground that the order re~u1red it involuntarily to ensage in 
business as an e~press corporation as de£ined in the Public Utilities 

Act. On November 18, 1935, the CoIC1ss1on ::nade 1. ts order gra.'"lt:!.ns 
rohoarine in C~e~ Nos. 3928 und 39461 ~~ rcopcnod Appl~cation No. 

19:362 for further hearing. The rehearing and i'u:-thcr hea.rin.g on all 
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throe matters were held on a combined record and the matters resub-

mitted. The petit~on for rehearing ~tayed the ettectiveness o! 

Deeision No. 28252 and of the order therein cancelling Tariff No.2, 

c. R. C. No.2. Tae suzpe~sion of this tariff expired October 13. 

1935, whereupon it boc~e effective. 

Reference at this point to the provisions of law in-

volved w~ll aid in clarify1ng discus~ion ot the issues. Sectlons 

2 (ka) and 50 (f) were ~dded to the Public Utilities Act by Chapter 

784, Statutes of 1933. Section 2 (ka) provides: 

WAny per:on, firm or corporat~on who for 
compensation undert~~es the collection ahd ship-
ment of property of others, and as consignor or 
otherwise ships or arro..'"lges to sb.ip the sa.m.e via. 
the line o! ~y common carrier at the tariff rates 
of such corrier tlnd/or acting as co:.sig;o.ee ot scune 
receives such property, is a 'freight forwarder' 
wi thin the mearu.:og of this act and s. COImllOn carrier 
as herein defined. 

This paragraph shall not apply to any agri-
cultur~ or horticultural cooperative organization 
operating under and OJ virtue of the laws of the 
State of C~lifornia or of any other State o~ the 
D~strict of Colu:b1a o~ under Federal ~tatute 1n 
the performance ot: its duties tor its :::t.e:n.be~s" or 
the agents, individual or corporate, o~ such or-
ganization in the perfOrI:lrulCe of their duties as 
such o.gents.l' 

Section 50 (f) provides: 

"No expre$s corporation or freight forwarder 
shall after August l, 1933, commence operating be-
tween pOints in this State or extend its operations 
to or from any point or pOints in this State not 
theretofore served by it, unless and until it shall 
first secure fro: ~.::::'e RCi1l'oc.d Comcission" upon 
for~l application there!or, a certificato that 
public convenience ~~d necessity requ1re such 
operation. Any expross corporation or freight 
forw:l.l"c.er havi%!g between Y.ny l" 1933" and the 
effective date of this act, com=enced operatio~ 
or extended its service as aforesaid" shall 
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hAve ~1nety (90) days after the effective date ot 
this act to file: with the Railroad Co~ssion a 
i'o:t"%:lal :lpplication fo:' 0. certificate of public 
convenience and necessity for such service. The 
Ra1lro:ld Co~ssion shall have power, with or 
without he~1ng, to issue such certificate, or 
to refuse to issue the s~e, or to issue it for 
the partial exercise only of the privilege sought, 
and may attach to 1ts order grant~g such certi-
ficate s~ch te~ ~~d conditions as, in its 
jud~ent, the public convenionce nnd necessity 
require. The Railroad Co~ss1on :ay at any 
time, for good cause sho~m ~~d u~on notice to 
the holder of any ~uch cortificate, revoke, 
clter, or a=cnd ~~y :uch certificate." 

The "o~ress eorpor~tionn referred to in Sectio~ 50 (t) 
- -is that described ~ Section 2 (k), an oriSina1 provis~on of the 

Public Ut1litie~ A¢t at the time of its enactment in 1911, Which 

provide:: 
"The ter:n 'express. corporation,' when 

used in this Act, 1ncludes every co~orat1on 
or ~erson, their lessees, trustees, receivers 
or trustees apPOinted by any court whatsoever, 
ong~sed ~~ or tr~:acting tho business of trans-
porting any freight, ~erc~~dise or other p:,o-
perty for compensatio~ on the line of any com-
~on carrier or st~ge or auto stage line within 
this State." 

Section 2 (1) of the Public utilities Act defines the 

ter.m "common carrier" and incl~des express corpor~tions. T~e section 

is unchanged in this respect s~ce originally enacted. Chapter 

784, Statutes of 1933, adding Sections 2 (ka) and 50 (f), also ~ended 

Section 2 (1) by adding freiSht ~orwarders to the definat10n of "com-
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• 
~ress corporation~~ as co~on carrier3~ have always 

boen requirod to file tariffs with the CO~dS3iom and h~ve been 

s~bject to~l tho ot~e~ rezul~tions of the Public utilities Act 

applicable to co~on carriers. until the clnact:ent of Chapter 784 
in 1933, howover~ there was no requirement that cortiricatcs of 
public convenience be obtained before oper~t1ons as express cor-
porations ~ere co:~encod. 3y t~at act express corporations and 

freight forwarders were placed under identical rogu1atio~s with re-

spect to t~e obtaining ot cortificates, tho filine of tariffs and 
all otAor requiro~onts. 

Carley & E~4lton, Inc., w~ch ~O~ COnVel~GnCO wo 

will he~einafter ~efer to as applic~t~ takes tee position that the 
prov1~iona ot Sections 2 (k~) ar.c 50 (f) desc~lbe ~~d apply only to 
one who f~~ct~ons ns a forwar~ins asont by receiv~ns scoas £rom a 

shipper ~~d, as his agent, s~pping t~e~ to de3t1~tion via the line 
o~ ~ co=mon cnrr~er, as~~nc and incurr~ng no obligation vdth re-
spect to the ship~e~t after its sate ~d proper delivery to tae 
co:=on carrier. ~~is, applic~~t ?o1~ts out, is a normal function 

~~d c~sto~ry service of city dr~~on, all ot who:~ it 1: L~s1ste~~ 
h~vo been desicnated ~s freiGht for~~ders by Section 2 (ka) ~~d 
t~oreby :u~jocted to res~latio~ ~der the ?~blic ~tilit~es Act. 

lnterpreted7 ~~d if they are applied to one who does :ore than this 

there would be no d:st~~ction between a freiGht for~arder ~d ~~ 

o:~ross corporation. As to its actual oper~tio~s~ applic~t con-

tends th~t they ~e no~ ~d always have boen simply those of a 

forwarding agont ~~d that this is clearly indicated OJ tho provisions 
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of its third propoced tariff ~bove referred to. T~orofore~ ~pp11c~nt 

clo.im:::, the order of the Co::::nniscion in j)ecislon :':0. 27102 and De-

cision No. 28252 re~uirinz npplic~_~t to publish rates to destin~tions 

beyond San :S-'rancisco co~pels it to :J.s::u=.e a responsioility 1'0:::- the 

tro.nsporto.tion of the shipments to c~ch destinations Qnd thus in-

voluntc.r11y to becoI:lc m o):prezs corpo:'o.tio:l contro.ry to its consti tu-

tiono.l riGhts. ~';e 0.1'0 uno.b1e to conc"Jl' with o.p!,)lico.nt in these contentions. 

Ap,11co....--:.t T S ::'nterp::'0·~D.t10n of: Section 2 (ke.) fo.ils to 

sive proper we~s...."t to .the fact ths.t C\. frei.:;ht for',':o.rder as. ciefined in 

Section 2 (ko.) is therein e;.:pre::zly ci.eclo.red to be a corr.J.1lon carrier, 

o.ndth~t Section 2 (1) o.lso inclucc::: ~reisht fO~D.ro.ers within the 

d.ef'in:i. tion of 0. co:::mlon co.rrier. A for7;:1!'ding ~sent s'Uch ac applicant 

cla1::lc to "00 :md to wl'lich applicO-"lt :::eel~s to mo.l{e t:c.o sto.tutory p:'o-

vi:::ions applico.ble is not 1:1 fact :l cD.:'r:tcr ::. t c.ll ... l:i. th respoct to 

it::: fO:'i7a.rdins :lcti vi tics, . t:c.ou;;h it mc.y pcrfo:':l loco.l az.c.yinS c.:: s. 

ca.rr1er inCidental to tnc ~o~~~rdinSI ~~d it cnr~ot oe ~ade ~ cc.rrier 

in its forwa.rdir...g c.ctivi:tiec .. oy. :=oro losizlative declo.rc.::ion. It is 

not to be supposed that the LeSislo.turo intended to ncco=plish this 

ll.'1possiOili ty in enc.ctinG C:h.o.p.t.:e~._7e4. lre~j;her doe::: it o.ppea.:::, that the 

cna.pter \':c..c intended to be o.pplico.blc only ";0 the i:lcic.ental local 

ero.yo.so of c. forwc.rdins C.SO:l t oJ for .J.;:::$.. t ';:oulcl re cul t i..."l excluding both 

forwa.rding 3.sentz ':lho pcri'o:::-rc. no 6::.:yinS ::..no. c.rc.y::O::l ','lho do no forwarding. 

If either or "bo·th dr:::.y:nen or fOrYla.!'c.ing agent: 'aere i:'l:tondod to be incluc.ec."i t 
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is not re~sonable to suppose th~t ~y diser~nation would be based 

on such 0. distinction. 1r!oreover" it con~trued as app11eCl.ble to drs:y-

men, the Publie Ut1l1tie~ Act provisions would be irreconcilably con-

flicting wi tl::. the la.ter provision: or the City Carriers' Act (Statutes', 

or 1935, Chapter 312) providing a wholly different type or regulation 

of city draymen. As repeals or implication are to be avoided if 
pos~1blo, Sections 2 (ka.) and SO (r) sho~d not be eon5trued aa appl~

cable to drayage ope~ations if ~~y other 1nte~pretation can be 

roached.. 

It is a~parent, therefore" that Section 2 (ka) was intended 

to refer to and describe one i7.hO, by virtue of h1s undertak1ng ap3l't 

from mere 10co.1 drayine, is a com:non caJ:"rier. This 13 £'ortner con-

firmed by the provis1ons of Section 50 (f) which prov1do~ that no 

o~ress corporat~on or freight tor~arder sh~ll co~ence operating 

"between pOints in this State or extend it: opera.t1on~ to or £rom 

anX point or noints in this State not heretofore served by 1trT With-

out :1r~t obt~n1ng a certificate of public convenience and necess~ty. 

Plainly nOither a local dray.%8n nor a forwarding agent, whose :unet~on 

is merely to sbip or receive soods as ~ agent ot the owner" is opera~

ing "between po1nts in this staten even when the :orwarding agent per-

torms loc~ dr~age at ~oint of origin or point of destination or both. 

Their operatio~ are entirely intrastat1on" at the one point or the 

several pOints, as the case mAY be; not interstation, or betvleen the 

points, a~ Section 50 (f) contemplates. Section 50 (t), moreover, 

expressly applies to express corporations and freight forvlarders 

equally, and the character of e~~rcss corporations as carriers operat-

ing "between pOints in this StaterT is well understood by all. It is 

clear, therefore, that tho freight forwarder under Sections 2 (ka) 

and 50 (f), like the expre~s corpor~t10n m~t undertake a rezpons1b11ity 

as a carrier tor the transport~tion ot the sbip~ents rTbetween ~01nts in 
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tl::.1s Statelf on the line or via the line of a com."'lo:c. cD.J:'r1er. 

The distinction between the express corpor~tion and the 

!:'eigb.t :f'orwarder is plainly appSl'cnt 1'rom Sect1o:c. 2 (ka). It does. 

not concern the nature of the relation between the shipper, on the 

one hand, and the express corporation or :f'reight torwarder
l 

on the 

other" which as just st.:.ted is th:lt of sbipper and carrier; but 

it has to do with the relationship betwoen the express corpOl":lt1on 
and height f'or\'ls.:"der, on the one hand~ and the underlY1ng comm.on 

carr1er~ on the other. Ordinarily" express corporatioDS deal with 

their underlying carriers under private contracts by which the under-

ly1ng cu~iers agree to handle the express corporations.' tro£.:t'1c at 

special rates and not at the tariff rates. The express corporation 

is dealt with not as a shipper but ~ another carrier. Prior to 

1933" however" some axpress corpor:ltiOns employed tho underlying 

carriers without special contr::.cts B...'"'ld itl the capac! ty of a Shipper 

tenderi:g 'freight 'for transportat1on at the underlying c~1er's 

t~1'f! rates. Such express corporations" too" were re~u1red to 

file their tariffs. (!nvostigat10n of Frost Fact Freight, 31 C. R. C. 

668) Section 2 (ka) gave recognition in the lau to this distinction 

and designated as 'freight forwarders those who" havinz assumed 8.. 

carrier's unde~t~ins vdth shipper~" accomplish the transportation 

t!n'ough the unl!erly1:lg co.rrier 'by tendering 1 t tho goods :lS 3. shipper 

:lnd at its tariff rates" and not ~ another c~rier under special con-
tract. 
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Tho distinction thus first recognized in tho ~~blic 
Utilities Act by the enactmont of Soction 2 (kn)~ is one which 

h~: long oxisted in fact. ~~ OA?rOZS co~pany or~sinally w~s one 

which provided an expedited trans90rt~tion service over the lines 

of another carrier, with a messenger to assure safe keeping of tho 

gOOds. Consolidat~on of ship~ents is not and never bas ooon a 
featuro of express co~p~~ies opor~tion. The pr~ncipal v~lue of 

o~tain fro~ the u.~dorlyir.g c:~rricr~ aChievod by the freight forwarder 

consol1dntins ~~y such s~ll 3hip~cnt: into a larGer lo~ which it 
s~ip: at the rel~tively lo~or tariff rntes of the ~derly1ng carrier 

applicable in con.~ection ~th l~scr qu~t:ties. 30th such operations 

~o wholly different in nature ~~d ch~aeter from that of the ~oro 

~ere 1y acts in the shippers! stead to place the s~pment in tho 

hands of a carrier tor tr~~z?ort~tion. 

In view of this conclusion as to the type of operation 

described in Soct~on 2 (ka) it is cle~ th~t tho t~~ffs which 3uch 

freitht forw~ders are re~u~~cd to p~blish ~st specify r~tcs to~ 

their tr~~sportation serv~ce oetween the po~ts in California where 

they operate. Therefore, the order in Decis~ons Nos. 27102 and 

28252, was proper in requiring applicant to ~ile ~d puolish such 

~ tsr~ff and should not be :odified in that respect, provided 

~ppllcant has shown itself to be oper~tins as a trei&~t tor~arder 

on and prior to the effe ctivc dato of Sections 2 (ka) ~~d so (r). 
This is the question r~ich ~~st nor. be ad~esscd. 
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~11 til respo ct to applico.nt' s pr:i.or opo::oo.t:l.ons tho ovi-

dence fully s-u.ppo::'ts 3.pplicc.nt's contontion tho.t it assu.:med no 

rcsponsibi11 ty tor the sh:l.pltlen:cs after de11vcl"Y to the line M~ 

carrier and that it o.ctod p~ely as a shipperfs agent to torw~d 

the goods. Until so:e ti~e subsequent to August l~ 1933~ al~ or 
applic~t's operations hore involved ~ore thoso of an ordinAry 

dra~ ~d forwurci:e ~gent~ ~d consisted of picking up shipnents, 

haul ins the: to depots nnd docks and, as agent tor the cAippers, 

~~king out ~~d zisr~r~ b~lls o~ ladins ~d shipping tho goods for 

tro....~sportllt!.on oy the 1ino h:!.ul cllrriol"s. Also .. applicant SoS con-

signeo's agent recoived zhip:ontc ut carriers' ter~nals and por-

fo::omod the local deliveries thereof. 

~ben a?plic~~t picked up the ship:cnts fro: the shippers 

or thei::o warehoucos rece~pts 0::' ~~~d t2SS were issued or signed. 

st~~dard ~a~lro~~ to~~~ ~o=et~os sup~l!od by tho c~r~er~, but 

~ore otten on !or~ prov~ded oy applic~~t with its n~~e printed 

theroon. 

~~~~~ fron C~lcy & E~lton, Inc. w ____ rorward~ns nsent3 ~or 

______ " the cons13no~, whose n~~e was inserted tn the blank laot 
indicated. 7AO ~o of tho carrior tran~por~!~ tao sh1pme~t was 

inserted in the proper b1ar~ as the carr~er issuir~ tho b11~ 0: 
l~dinc. Applicant obtained fro: the Shippers ~d !iled with each 

cnrrior ~ po~er o~ ~ttornoy on printod forms suppliod by the 
carrier to not as t~o shippers T aGent to rece1vo tho~r sbipmcnts~ 

to make shipments tor them and to execute bille of lad~no in their 
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pl~ce ~~d ~to~d. App1ic~~t received no compensation other th~~ its 

cartasc charge for t~c service~ ~~d its cartage ch~se ~az t~c ~ame 

7.'nether or not it :r.s.de out bills 0:: lo..di::1,S ~"ld tor7:~:::oded tho ship-

ment~. Of coursc~ ~hcn app1ic~"lt ~ctins at. ohipper's ~zent ~dv~ced 

the c~rricr~T tariff c~rscs in prepo..~~ent 01' the shipment~ ~= it 

otten did~ such advances we:::oe ~dded as such to applicxntfo cl~gos 

for its drayins service. 

Thus it is clear that on :l.'1d prior to the effective 

date of Section 2 (ka) applic~t ~o..s not operati~ ~c a troi~~t 

torwarder as defined therein~ but only as a dr~ym~"l and as for-

wardins and receivins o..3cnt. Applicant i::~ thereforo~ \';itho'l.:.t o..."lY 

prior risht a:; a frei.:;nt i'orrm.r<icr and is not entitled to file 0. 

t~:iff as such in the ~bsence of a certificate of public convenionce 

and necessity. Since th~ onact~cnt of the C~ty Carrie:::os' Act dray-

ins ope:::oationc ot ti'..i::: no..ture are :lOi7 pUl'ely those of 0. c1 ty carrier 

and arc sub5ect to tne ~n~ rates for city carrier service 

ostablished by tho Cotnission pursuant; to tJ:".at o..ct. 

Sub::::equent to August 1" 1933~ h071over~ certain ch~'1.ges 

occurred in applicant's ~ethod~ and practices which ~terially 

affected it's status as nercino..oove described. 
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These changes were i~sp1red by cert~in changes in the 

tariff's and rate:) ot rail and c(:)rtai~ truc}: car::-iers brought about 

by co~pet1tion of unregulatod trucks. Until shortly prior to 1933, 

most of the carriero' any-quantity rates generally applied on all 

sh1pments of less-than-carload quantity. ~le the tariffs of some 

carriers specified quantity rates based on lower minima, lower rates 

than the any-quantity rates were available fro: many carriers only 

on carload lots in the neighbo::-hood of 36,000 pounds. Under these 

conditions opportunity for effecting ~avings to shippers by conso11-

do.til'lg small lots to be shipped as,a c3.!"load shipment was rela..ti vely 

l1m1ted, due to the difficulty of obtaining enough small shipments 

to make up a carload. unregulated co~pet1t1on, however, led to the 

introduction by many large carriers, even prior to 1933, of quantity 

rates based usually on ~ma of 4,000, 8,000 nnd 20,000 pounds, re-

spectively. While this increased the opportunities for consolidation, 

the evidence shows th~t prior to August l~ 1933, applicant eng~ed in 

no co~solldat1on ot sb1p~ent= botween San Francisco and Sacr~ento 

and Stockton, and it does not appes= fron the record that prior to 

that date any consolidations of any consequence were made to any 

other points. 

The introduction of quantity rates based on the lower 

mi~a was closely followed by another ~ovation in carriers' t~i!!s, 

the 50-called "split delivery rule." Such a rule was first pub-

lished by Valley Express Company betwoen San Francisco and San 

Joaquin Valley point~, etfect1ve December 7, 1931. TAe rule w~s not 

adopted by the rail c~rier=, however, until Suptember, 1934, when 

split doli very rules wero published by the Atchison, Topeka and 
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Sant~ Fe Railway# Pacific ~otor Tr~~3po~t Company and the Western 

Pacific Railroad. The Valley Ezpress Companyts rule provided 

(Valley Express Co. Local Exprcs~ Tariff No. 1 - B, C. R. C. No. 

3, Original page 18 and Fifth Revised page 18): 

"Note 1. Rates making reterence hereto apply 
to Shipments of not less than 4,000 pounds 
received on ~~y one duy troe one consignor at 
one point of origin. Such shipments may be 
consigned to one or ~ore consignees ~t one or 
moro destinations. 

Where deliveries are requested to be made to 
:ore than one consignee or destination the 
charge for each component lot shall be at 
the weight of such component lot ~d the rate 
applicable to the destination of delivery. 
The minimum charge to:- each such deli very 
shall be sot." 

The prOvision in the rail tariffs wao similar with the 
follOwing added paragraph: 

"Freight c~ges must be prepaid. Each com-
poner..t lot :n:ust ·oe covered by an individual 
bill of lading but as a condition precedent 
to the application o~ the rates herein 
authorized the shipper must prepare and sub-
mit to the car~ler, when tendering freight 
under these rates, a manifest or distribution 
sheet showing the n~e o~ the consi~ee, the 
points of destination and the number of 
packeges tor each co:ponent lot." 

The introduction of the split delivery rules e~or~ously 

1ncreased the oppo~tun1t1eg for consolid~tlon~ even over those 

afforded under the reduced quant~ty rate~; for now consolidation be-

came possible not only of zhipmontz of various zhipperz destined to 

the $~e pOint, but also of those dezt1ned to dozens of different 

points. Upon the establishment of split delivery rates by the rail 
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carriers in 19S4~ applicant co~enced to utilize them by engaging 

in such consolidations. 

In effecting the consolidations a~plicant, when re-

ceiVing the shipments from the owners, sometiMes s1~ receipts, 

hand tags or warehouse delivery orders, as before. Applicant's 

tr~fic manager testified that on other occasions shippers provide 

applicant With Itsb1ppi~ 1nztruct1onsn when the shipments are re-

ceived, and he offered u $~ple of one as an eXhibit. This document 

is an Atichison, Topeka and santa Fe Railway bill of lading, show-

i~ Carley & Hamilton, Inc. as thc shipper ~d the actual consignee 

at destination as consignee. The s1gnAture in the blank provided 

for the carrier's signature, peculiarly, is ttCarley & Hamilton, Inc e , 

agent, per (its truck driver)n. As a ~ocument supplied applieant 

by tne shipper at the time of the pick up, this document, it actually 

used, appears to bo wholly meaningless. More Significant, however, 

is an original document roceived in eVidence which was actually used 

in connection with one of the ship~ents at the t~e ot 1ts receipt 

fro~ the shipper. It is a stand~d form railroad bill of lading 

suppl1ed by the shipper at s~ Franc1sco with the shipper's name 
printed thoroon ~s sucb. The document shows Car~ey & H~lton, Inc. 

as the carrier, is consigned to the consignee at Sac~~ento, and 1~ 

31gned as carrier by nC~ley & R~lton, Inc., agent per (its driver)". 

~ben the shipments have been picked up on one or another 

of the fo~ indieated, bills of lading are made out in purported 

compliance ~~th the line haul carr~erst split delivery rules. As~ 
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above st~tedl these rUles re~u1re a sep~ate bill of lading !or 

each component lot ~d a manifest or distribution sheet showing 

the various consignees and destinations. The b~lls of lading used 

a.re applica:lt t s s t3lldard ra.ilroad for:m..:: I anc. each shows the con-

signor as ~Carley & Ea=iltonl Inc. * * * forwarding agents for (the 

shipper from which applicant received the goods).!! The manifest 

~upplied in accordance \nth the split delivery rule shows both the 

variow: shippers" the various consign1ees" the n'Omber of packages 

in each lotI the commodity (described as "merchandisen ) and the 

weight of each lot. 

In billing the shipper for its services l applicant 

presents a document shoWing the date" the description ~d the weight 

of the shipmentl the points of origin and destination (San Francisco 

to Fresno" for ex~ple)1 and the rato and charge for the through 

serVice to de~tination. On the face of the document is boldly 

pr1nted~ ~Tbis is a freight bill. Please remit promptl~n 

On sbip~ents of 4~OOO pounds or le3s app11c~t charges 

the sh1pperl the party from whom tho shipment is receivedl the line 

haul cnrrior T s 4,,000 pound ra.te" thu.s sav1:;s hi:l the difference be-

tween that rate and the higher any-qu~t1ty rate. By consolidating 

such shipments into lot: of 8,000 po~ds or more~ applicant prOfits 
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to the extent 0: the difference between the charges at the 4~OOO 

pound rate and those at the lower 8~OOO or 20~OOO pound rate# which 

applicant is charged by the line haul carrier. On sh1pmc~ts or 
8#000 pounds or more, applicant charges the s:!:l1pper:s the 11ne haUl. 

carr1er's rate tor the sbip~ent as received by app11c~t. Appli-

cant's advantage in securins and consolidati~3 such shipments 1s 

that it enables applican~ to make up the larg,er minima at the 

lower rates proVided therefor, and so to ina~e~s~ ~~~li~~trs ~~O. 
~~t on the ~e~s th~ 4,000 pound z~~ment$. On ~~pment3 or ~e3~: 

than 4,000 pounds which applican~ ic unable to con30l~dato to meet 

the 4,000 pound minimum, the shipper nevertheless receives the 
4,000 pound ra.te and .'lppl~cru:.t ab::orbs th.e lo~~s. 

One othe~ point r0~uires notice. Applicant de11vers the 
co~o11dated Shipments to tho line haul carrier at the latterrs ter-

minal but ships them at the carrior's door-to-door rates. In addition 

to the compensation above mentioned realized through the conso11dat1oD3# 

app11e~t recoivos compensation tor the door-to-~er~nal drayage rrom 

the line ha.ul carrier~ either tbroU¢h an aseocia.tion ot draj':men func-

tioning as certain line haul car~1ers' pick-up agency or, when ship-

ping by other carriers, throu¢h the allowance £1'0::0. door-to-door rates 

provided by such carriers' tar1ffs for terminal deliveries performed 

by the shippers or their agent3. Such compensation or allowance is 

sometimes sufficiont to cover or even yield. a profit above the 103s; 

absorbed by applicant whe~~ thrOT~ inability to consolidate# it 

pays tho line haul carrier mo!'e than it charges the shipper. 
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The foregoing facts present two ~portant features. The 

first is that they lead to the conclusion that in conducting these 

consolidating activities applicant has become and functions as a 

freight forwarder within the meaning of Section 2 (ka)# and requires 

a certificate of public convenience and necessity which it does not 

possess.. The second i:::: that~ whethor as freight forwarder or a 

:h1p~er's agent, a~plic~t appe~s to be obtaining s?11t de11very 

rates fro~ the line haUl carriers to which it is not entitled und~r 

the1r tariffs. From either or both standpo1nts, therefore, appli-

cant's activities above described are objectionable. 

As indicating that ~pplic~t has become a treight tor-

warde~ and, in effecting consolidations, is underteking a responsi-

bility to shippers for perror~ance of the line ~ul# it is to be 

observed thct when shipments are consolidated app11cant f s rates and 

charges are no longer merely tor dr~y1ne to the depot:. Now his 

chnrges are for the entire transportation to destinntion. This 1s 

plainly evident from the Freight Forw&rding Tariff No. 2 now in 

effect (but which applic~~t claims does not properly describe its 

activ!ties) where point to point rates are expressly quoted. It 1s 

equally true of the third proposed tarift~ though there it is more 

adroitly stated; for Itemz 3 and 4 provide in effect that ch~oes 

for applicant's service on shipmonts consolidated and shipped via a 

common carrier t~ll be "subject to the legal r~te of such common 

carrier on such shipment, f1 but that when the tcitf of ar..y c3.rrier 

pr,~v16.es rates on xr..y cOttt:::lociity for lots 0: 4#000 pounds or over
l 

or 

other minima, less than the ~~y-quantity rates, no charge v~ll~be 
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made for consolidating and forwarding, regardlens of the qu~~tity 

~h1pped, ~d that on lots ~ller t~an the lowest ~~UQ the com-

mon carriorf~ rate for that minimum will be applied ~~d the dif-

ference ~osorbed by applicant. In other words, applicant guarantees 

transportation of the ship~ents at the co~on carr1er f s rate for 

that min~, reg~rdless of quantity. 

Tho freight bills now used by applicant go further to 

prove its charges are not :erely for draying and fo~vard1ng. As 

indicated by the s~ple frcight bill 1ntroducc~ in eVidence, a~p11-

cant now bills the shippers for the entire door-to-door trans-

portation service from or1s~ to ~t~te dest~at1on. Equally 

significant is the fact that applicant, when receiving ship~nts 

tor consolidating or fO~1~~1ng, isouos to the shippors bills of 

lad~g to destination in its o~n n~e as carrier. 

Thus we see that a?plic~t contracts ~d ass~es re-

sponsibility for the tr~sportation of the sh1p~ents to dest1n~tion, 

either expresoly through issu~~ce of tho bill of lading just mentioned, 

or ~11edly t~ough the ~uot~tion of rates for the entire transporta-

tion; and that applic~t aclClowledSos the pero!r=ance by it of such 

t~ough tr~cportation zervice by billing the shipper therefor. It 

follows that applicant, by virtuo of its u.~dertUking, is a co~on 

carrier ~d a freight forwarder with respect to tCis part of its 

operationz. 
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Applicant's status as a common c~rier,thus e:t~blished 

by the very n~ture of its undertaking, cannot be altered by de-

clarations such as the third proposed t~iff contains, that applicant 

holds itself out "as ~ forwarding agent only". The attempt made in 

the tariffs to limit applic~t's liability for the shipments after 

delivery to the underlying carrier is of doubtful effectiveness in 
View of the Civ1l Code provisions (Sect~ons 2l74, 2176) that the 

ool~g~tions or a eo~on earrier e~ot be l~ted by general notice 

on his part, but may be altered only by sp&eial contract. 

But 1rre~pect1vo of ~?p11eant'3 st~tus as a comoon ear-

rior or as a shipper's agent, it is gravoly doubtful that applicant 

is bringing itself within the line haul carrier's split delivery 

rules and is being properly accor~ed the split delivery rates. The 

split delivery rules apply only to shipments received "from one con-

signor at one point of orisin". The so-called consOlidated sbipments~ 

made up of lots received from more th~ one shipper, appear not to be 

roceived from one consignor ~t one point of origin, and it ~s not nec-

es~ary to go behind tho underlying c~rierst b1l1~ of lading to as-

certain that they are not; tor the bills of lading on the various 

component lots, made out by applic~t pursuant to tho split deliver~ 

rules, show on their face that they are not from the s~e consignor~ 

out are from different consignors utilizing the s~o agent. The 

c~e is therefore to be distinguished from those where a consignorts 

agency for others is undisclosed on the face of the line haul 

carrier's bill of lading, and the carrier is not per~tted to look 



(1) 
behind the bill of lading to the ow.norship of the goods. Further-

~ore, in mar.y caces ~plicant presents the shipments to the line haul 

carr1ers as door-to-door shipments and receives compensation from 

them for the door-to-depot movement as the carr!ers T pick-up agent. 

In such cases, therefore, the carriers must be deemed to receive the 

sh1~ents when applie~~t ~eceives them, and from the shippers from 

whom applicant receives them. ~~en there is more than one such 

shipper at more th~ ono point of or1g1~, 'the line haul carrier does 
not receive the so-called componsnt parts from one co~or at one 

pOint of o~ig1n as is required for the applicat10n of split delivery 

rates. 

Moreover, if we should accept applicant's contention 

that he acts merely as the shipperts agent to dray the shipments to 

the depots and forw~d them. via the line haul carriers, 1 t woUld 

seem that the Shipments should properly be sho~ on the carr1ers' 

bills of lading as originating at their te~nals~ and it is quoat10n-

able that app11c~~t is acting consistently With his obligations to 

the shippers as their agent in shipping the goods as door-to-door 

movements by the carriers and ~ccepting co~pensation from them as 

their agent also. 

It is sufficient to say in conclusion that applicant's 

consolidating practices sre fille~ 7~th incons1stenc~es and abuses 

and are to be condemned. 

In view of the fin~1ng that applicant possesses no prior 

right as a freight forwarder, Application No. 19362 shoUld be de-

nied and app11c<o.:lt T s Freight Forwarding Tariff No. 2~ C. R. C. lio. 2 

should be ordered c~celled. Case No. ~92e becomes moot and should 

be dismissed. 
(1) }'or example,J Cnl:Lf'ornia. Como:.ereia~ Association V5. Wells 

Fa~go & Co. , 14 I. c. C. 422. 
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ORDER 

Further hearing having been held in Application No. 
~9326 ~d rohoAring ha~DS ~eon ho~d in Case: No~. ~928 nnd 3946, 

ovidence havlng been received ~~ tho matte~c re-cubm1tted~ and 

the Commission now being tully advlsed l 

IT IS EEF~Y FO~~ that applicant Carley « Hamilton# Inc. 

wa.s not, or.. and prior to AUo--ust 1" 19:3S" operat1::l.g bet __ ... oen pOints in 

this state as a !re~sht forwarder" ror compensation undert~ing the 

collection and ~r~pment of property of others and az cons~gnor or 

other\vise shipping or ~o.nging to sb.1p the sc.:c.e via the line of s:ny 

common carrier at the tari!! r~tes of such carrior and/or acting as. 

cons1gnee of swne" receiving such p~opertYi as a common carrier; that 

applicant Carley & Hamilton~ Inc." possesses no prior op~rative right 

or cert1ficate of puolic convenience and necessity to operate as a 

freight forw~der" as defined in Section 2 (ka) of the Public Utilities 

Act; and that pub11cation and filing oy applicant Carley & Hamilton" 

Inc. of its Froight Forwarding Tariff No.2" C. R. C. No. 2 is without 

au thori ty .;. 

IT IS .r::mEBY OW....:RED: 

(a) That Decision No. 27102 in Applic~tion No. 19362 

and Decision No. 28252 in Case No. 3928 and Case No. S946 be and 

each of them is hereby ~~ulled ~d set aside~ 

(b) That Application No. 19~62 be ~d it is hereby 

d.enied; 
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(c) That Cn:::,c No. 3928 be Illld it is hereby dismissed; 

(d) That Freight Porwarding Tori!f NO.2, C. R. C. 

No.2 of Carley & Eamilton~ Inc. be ~~a it is hereb7 cancelled and 

annulled. 

.r! Dated at Ssn F1re.ncisco, California, this q - day o'! 
__ ~ .... :~_' _I..c:-t,,;..' ..... ./ ___ 1 19~8. I 

(/ 

COMMISSIONERS. r 


