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BY TZE COIMMXISSION:

OPINION

This opinion follows a further hearing after reopening
of Applicatlon No. 19362, and a rehearing of Cases Nos. 3923 and
3946, Reconslderation of these matters upon such further hearing
anc rehearing has led % modification of certain views expressed
in the decisions previously rendered herein, and 1t seems necessary
to procede a Aiscussion of the facts and issues with a somewhat ex-

tonded review of the procesdings up to this point.

In aAppllcation No. 19362, filed March 16, 1934, Carley &
Hamllton, Inc., a corporatlion, alleged that comtinuously zinco 190L
it or 1ts prodecessor had been omgagoed iz San Franciseo iz locel
drayage and freight ferwarding operations. The applicant sought an
order recognlzing the conduct of such freight forwarder operatlons
prior to August 1, 1933, and auwthorizing it, by virtue of such prior
operations, to file a tarlflf a5 a freight forwarder without obtaine
ing & certlificate of public convenience therefor, as orovided in

Section S0 (f) of the Publlic Ttlilitles Act.

After hearing, the Commission, on May 28, 1934, by
Decislon No. 27102, autkorized and directed the filing of a tariff
subJect to certaln conditions, including:




®(2) It shall set forth specifically all rates
_and charges to be mede for drayage, marking,
stenciling or other incldental services to be
performed by applicant.

(3) It shall provide that to the charges
referred to in Condition No. 2 shall De
added the charge of the carrler over wWaose
1ine the shipment 1s forwarded or recelved
as shown by suck carrier's tarliffs o= £ile
with the Comzission for the transvortation
of 1ike Xkind and cusntity of vropertiy, oxX=
cept as provided in Conditlon No. 4 next
below,

(4) TIf shipments are to be tramsported at
rates less than those contemporanecously
maintalned by the carrier performing the
114ne haul service, such chargoes shall be
specifically shown." (Emphasis suppllied)

In purported compliance with that order Carley & Hamlilton,
Tnec. £1led its Frelght Forwarding Texiff No. 1, C. R. C. No. 1,
efrect;ve July 17, 1934, containing in additlon o ¢ertain rules a
singlé‘item as follows:

MRATES ON SEIPKENTS CONSOLIDATED AND/OR FORWARDED:
for drayage, nandling, consolidating, forwarding,
marking, stenciling or other Incldental service
performed by Carley & Hamilton, Inc., (except as
provided in Rules 10 and 13), 1O per cwt. This
to bo added to the tariff rate of common carriers
lawfully on file with tae RAlroad Cormiission of
the Stote 67 CaLitornia, OVer waoSe 1Tne cshlipments
aT0 forwarced.! (Emphasis supplied)

These rates werc made applicable betweon "San Francisco, Californla,

and California points served by cormon carriers.”

On November 3, 1934, Valley Express Company flled a com-
plaint against Carley & Eamllton, Inc., Case No. 3928, alleging that
this tariff was consrary %o condition 3 of the order In Declision No.

27102, and also that Carley & Hamllton, Inc. was charging rates less:
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than those contemporsneously mainteined by the carrier poerforming the
line haul service, without showing such lesser rates in the topiff

as requlred by condition & of the order. It should De explelned here
that this came about in part through the practice of consolicdating
small shipments Into larger lots which could be and werc shipped at
rates lower than could have been obtalned had the component parts of
the comsolidated lots Deen shipped seperatelys Thus Carley & Hamilton,
Inc. was enabled to charge the shippers of the component parts rates

lower than those contemporaneously maintalzed by the lime haul carriers

"for the trarmsportation of like kind and quantlity of property.”

After the filing of thls compleint, but before hearing was
held, Carley & Hamiltom, Inc. f£iled its Froight Forwarding Teriff No.
2, C. R C. No. 2, to become effective December 15, 1934, which wss
intended to supersede its Freight Forwarding Tariff No. l, Ce Re Co
No. 1o This tariff applied "between San Francisco end Californis
points served by common carriers™, and provided, in part:

"Item 1. RATES ON SHIPIENTS CONSOLIDATED
AND/OR FORWARDED:

For drayage, handling, consolidating, for-
warding, marking, stenciling or other inciw
dental service performed by Carley & Hamilton,
Inc. (except as provided iz Rule 9) 10€ per cwt.

Item 2. Rates makdng reference %o this item

apply te skinments of not less than 4,000 pounds
received in one day, from one conslgnor at one

point of origin. Such snipments may be consigned

to one or more consignees at ome or more destinations.

Where dellveries eare made to more then one
consignee or destinatlion, the charge for each com-
ponent lot shall ve at the weight of such component
1ot and at the rate applicable to the destination of
delivery subject to minimum charge of 50 certs.

Item 5. Except as otherwise provided herein ==
to the charges showm in Item 1 -~ fhere will be
added the legal rate and/or published charges on
flle with the Railroud Commission of the State of
Californla of the linme via which the Ireight is
forwarded, "




Ttem 4 was & description of groceries and grocery supplies. Item S
specified rates for transportation of groceries and grocory supplies

as. deserived in Ttem 4, moving terminal to door, door to terminsl and
door to door iIn sny quantity lots and lots of not less than 4,000
pounds, 8,000 pounds and 20,000 pounds from Scn Francisco to Sacramento,

Stockton snd mumerous polnts in the San Joaquin Valley. Such rates

were flagged as subject to Itom Z.

Upon the f£iling of thls tariff a protest egalnst its
publication was interposed by The River Lines on the ground that
Carley & Hamilton, Inc. had not been operating as a freight for-
wardor between San Francisco, on the ome hand, and Stoclkton and

, Sacramento, on the other hand, prior %o August 1, 1933, and in the
absence of & certificate of public convenience and necessity was
without any opcrative right as 2 frolight forwaxder between those
points. By order dated December 14, 1934, Case No. 3946, the pub-
lication of Freight Forwarding Tariff No. 2, Coe Re C. Noe 2 was

suspended pending determination of its legalitye.

Ccases Nos. 3928 and 3946 were heard and submitted or &
consolidated record. At the hearing a4 third proposed tarifl (Ex-
hibit 1) was submitted with the explenation that neither Tariff No.
1 por Tariff No. 2 properly expressed what Carley and Hamilton, Inc.
wanted to doe. ILeave was sought to file thls tarifl 1f found to be
in compliance wlth tho conditlons of Declision No. 27102, and, in the
evont the Commission found 4t did rot comply witk such conditions,
the Commlssion was requested to modify Decision No. 27102 so as to

perzit 1ts filing. This proposed tarliff provided that Carley &

Hemilton, Ince. "holds itself out as a forwarding agent only™ to
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pick up property of all kinds not speciflically excepted in the City
and County of San Francisco and %o forward the same over the lines of
sny common carrier to points served by such common carrler; also to
receive indound shipmentc and deliver them locslly. It purported to
exempt Carley & Hemilton, Inc. from any 1liability through loss, dame
age or iInjury to goods or delay occurring after delivery of such
800ds to a commorn canrier fop transportetion. Item 1 of the pro=-
posed tariff provided:

"Charge for handling, consolidating, forwarde
ing, merking, stenclling and all other se»vices
incidental to forwaxding performed by Carley &
Eamilton, Inc., ireluding drayage from any point

thin the arca in tke City and County of San
Franclsceo, deseribed inm Rule L1, to depot of conm-
mon carrler will be, unlecs otherwise provided
herein, 10¢ por 100 pounds.®

Itex 3 provided:

"Shipments consolidated and forwarded by Carley &
Hemlilton, Inc. will Do delivered by Lt to depot of
common carrler and will be forwarded vie the line
of such carrier, subject to the legal rate of suckh
carrler on such shipment in accordance with the
Tarlffs of suck carrier, as published and filed
with The Railroad Commission of +he State of Calff-
ornia. The charges of such common carrler accruing
for its tramsportation will be 4n addltion, except
as provided Iir Item 4, to the charges of Carley &
Homilton, Inc., as herein provided.”

Iten 4 provided:

"When the tariff of any carrier provides rates on

any corodlty lower on lots of 4,000 pounds or over,

or other mirima, to any point or points, than its

rate on lots of less tran 4,000 pourds, or othexr
minima, of the same commocdity to the same roint or
points, Carley & Hamilton, Inc. will make no charge

for Lts service in consolidating and forwarding freight
in any cuantity on waleh such rates are provided.

On lots of less than the lowest minimum provided for
such frelight consolidated and forwarded, Carley &
Hamilton, Inc. will absord a sufficlent amount of
carriexr’s charge to allow rate rrovided by carrier
for the lowest minimum to apply on the actual welzsht
of the shipment,
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Lots of over the lowest minimum will be subject

to the rate of the carrier as published and flled,
applicable to the commocdity at 1its actual weight,
This 1tem will spply only in connection with com=

modities moving under taxrlffs of carrliers which
provide for plek=-up and deliwery service.”

BY Decision No. 28252, dated September 30, 1935, the Com=-
mission held taat the third proposed variff permlitted the transporta=-
tion of shipments at charges less than those the shipper would incur
in shipping like kind and quantity of property over the line of the
common carrier performing the haul, wilthout specifically publishing
such rates as required by Decision No. 27102. It was Iound that no
good cause was shown why that declzion should be amended and denled
the regquest for modlfication. It was further found that Carley &
HEamilton, Inc. nad not been operating as & frelight forwsrder between
San Francisco, on the one hand, and Sacramento ond Stockten, on the
other, on or prior to August 1, 1933, and Carley & Hamllton, Inc,
was ordered to ceace and desist ascsessing and collecting charges
lower Than those contemporaneously maintained by the common carrier
performing the lime haul for the same transportation of like kird and
quantlity of property unless axnd untll such charges were specifically
shown as recuired Ir condition 4 of Decizlon No. 271023 that Tariff
Yo. 2 be cancelled and that Carley & Eamilton, Inc. file with the
Commission in lieu of Tariff No. 1, a tariff fully in compliance
with the terms of Declsion No, 27102.

More than ten days prior to the effective date of De=
clsion No. 28252 Cariey & Eamilton, Inc. f£iled a petition for re-
hoaring, or for modilication of the declslon wlithout rehearing, on
the ground that the order recwired 1t involuntarily to engage in
business as an express corporation as defined in the Public Utilitles

Acte On November 18, 1935, the Commlsslion made Lts order granting
rohoaring in Cases Nos. 3928 and 3946, and reopencd Appllication Neo.
19362 for further nearing. Tze renrearing and further hearing oz all




throee matters were held on a combined roecord and the matters resub=

mitted. The petitlion for rehearing stayed the effectiveness of
Doclisicn No. 28252 and of the order taerein cancelling Tariff No. 2,
C. Re C. No. 2. The suspension of this tariff expired October 13,

1935, wheroupon it became effectivos

Reference at thils point vo the provisions of law ine
volved will ald In clarifying discuscion of the issues. Sections
2 (ka) and 50 (f) werc added Zo the Public Ttilitles Act by Chapter
784, Statutes of 1933. Section 2 (ka) provides:

"Any person, Firm or corporation who for
compensation undertaizes the collection ahd shipe-
ment of property of others, and as comsignor or
otherwise ships or arranges to ship the same via
toe lire of any common carrier at the tarliff rates
of such carrier and/or acting as cozsignee of same
recelves such property, is a 'frelght forwarder!

thin the meaning of this act and a common carrier
as herein deflined.

This paragraph shall not apply to any agri-
cultural or horticultural cooperative organization
operating under and dy virtue of the laws of the

tate of Califorzia or of any other State or the
District of Columbia or under Federal sStatute in

the performance of Lts duties for its members, or
the agenvs, Individual or corporate, of such or=

goanization in the performance of thelr duties as

suck agents,”

Section 50 (£) provides:

"NWo express corporation or freight forwarder
shall after August 1, 1933, commence operating bew
tween polnts In this State or extend its operations
To or from any point or points in this State not
theretofore sexrved by 1t, uwnless and uwntil it shall
first secure from ke Railrood Commission, upon
formal application therefor, a certificato that
public convenlencéd ond necessity require such
operation. Any expreoss corporation or freight
forwarder having betweer May 1, 1933, and the
effective date of this act, cormenced operations
or extended its service as aforesald, shall

Ce




have ninety (90) days after the effective date of
this act to file with the Rallroad Commission a
formal application for a certificate of public
convenience and necessity for such service. Tke
Railroad Commission shall have power, with or.
vithout hearing, o issue such certificate, or

to refuse to issue the same, or to issue it for
the partial exerclse only of tke privileze sought,
and mey attach to lts order gzranting such certi-
ficate such terms and condlitions as, in its
Judgrment, the public convenlonce and necessiiy
require. The Railroad Commission may at any
time, for good cause showan and upon notice to

the holder of aay such cortificate, revoke,
slser, or amend aay such certificate.”

-

The "oxpress corporation” referred to in Section SO (f)
s that deseribed in Sectlon 2 (k), an original provision of the
Public Utilitiles Act at the timeo of 1ts enactment In 1931, which
provides:

TThe term 'eXpress corporation,' waen
uged in this Act, includes every corporation
or person, thelr lessees, trustces, rocelvers
or trustees aprointed by any court whatsoever,
ongaged in or transacting tio business of trans-
porting any freight, merchendise or other »ro-
perty for compensition on the line of any com-
mon carrier or stage or auto stage line within
this State.”

Section 2 (1) of the Public TUtilities Act defines the

term "common carrier” and includes express coxporations. The section

is unéhanged in this’respect since originally enacted. Chapter

784, Statutes of 1933, adding Sections 2 {(ka) and 50 (f), also amended
Section 2 (1) by adding freight forwarders to the defination of "com-

mon carrier”.
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Zxpress corporations, as common carriers, have always
boen required to file tariffs with the Commlissiom and have been
subject o .all the otizer regulations of the Public Ttilitles Act
applicable to common carriers. Until the cnactment of Chapter 784
In 1933, nowever, there was no regquirement that certificates of
public convenlence beo obtalined before oporations as express core
porations were commenced. Iy thaat act express corporations and
froiznt forwarders were placed under ldentical rogulations with ree
spect to the obtalning of certificates, the filing of tariffs and

all other requiromentse.

Carley & EZaxmllton, Inc., which for convenioenco we
will nereinafter refer to as anplicant, takes She position that the
provisions of Sectilons 2 (ka) and 50 (f) cescrite and aynly only to

-

ono who functions as a forwarding agozt vy recelving poods from a

aioper and, as his agent, saipping them to destination via tae line
of a common carrier, assuming and Incwrring no obligation with ro=-
spect to the shipment after its safe and proper delivery to tho
comxon ¢arrlier. Tris, applicant points out, is a normal funetion
and customary service of c¢cliiy draymen, all of whom, it is sisted,
aave heen desinated as Ireliznt forwarders by Sectlion 2 (ka) and
Thoreby subjected to resulation under the Publlice Utilities Act.
Further, applicant contends tzat IL these »rovisicns are not so
Interpreted, and If they are applled to one who does more than this
ané vho wadertokos transportation and dellivery of the shlipments,
there would 2e no distinction wetween a freigat forwarder ond an
express corporation. As to Lits actual operatlions, applicant con-
tends that they are now and always have doen simply those of a

forwarding agont and that this 1s clearly indicated vy the provisions

10.




of its third propoced tariff above referred to. Taerclfore, applicant
claims, the order of the Commilisclion in Decislon Jo. 27102 and De=-
clsion No. 23252 requiring applicant to publish rates to destinations
peyond San Francisco compels 1t to ascume 2 responsibilld
tronsportation of the shlpments to cuch destinations and th
voluntarlily to become axm express corporation contrary to itc conmstltu=-

tional »izhts. e are unable to concur with applicant In these contentions.

give proper welizht to the Ia

-

Secetion 2 (ka) iZs therein expressly declared to be a common carrier,

and thet Scetion 2 (1) also ineludes Irei orwarders within the
“gefinition of a cormon carrier. A ; . ‘ a2s applicant
claims to e and to wilch applicant ceelis To me : catubory pro-
vicions applicable Ls not in fact a carriler ot 21l with respeet to
its forwerdins activitics, thouzh it mey perform local draying &g 2
camricr Incidental o thc forwarding, ond 1t camnot be made & carrlier
ropwarding activities. oy more lezislative declaratlon. It 1s
shat the Legislature intended to accomplish this

in cnachting Chapter. 784. Nelther doec 1T appear that thae

chapter was intended to be applicable only <0 the incidental local

¢rayage of & ! ording azent, for that would result In excluding bota

forwarding azents who perform no Groying ané drogymen who do no forwarding.

If either or bobtlr draymen or forwarding agentc W intended to be included,it




is not reasonable to suppose that any discrimination would be based

on such a distirction. Moreover, 1f construed as applicable to dray-

'men, the Public Utllitlies Act provisions would be irreconciladbly con=

flicting witk the later provisions of the City Carrlers' Act (Statutes

of 1935, Caapter 312) providing a wholly different type of regulation
of city dreymen. As repeals by Lmplicetlon are to be gvoided if

possiblo, Sectioms 2 (ka) and 50 (f£) should not be construed as appli~

cable to drayage operations if any other Interpretation can be

reosched,

It 1s apparent, therefore, that Section 2 (ka) was intended
to rofer to and describe one who, by virtue of his wnderteking apart
from mere local draying, is a comxon carrier. This 1s further con=
firmed by the provisions of Section 350 (f) which provides that no
oxpress corporation or Irelight forwarder shall commence operating

"hetwoen points in thls State or extend 1ts operations to or from

ény;point or vnoints Iin this State not heretofore served by 1t" with-

out first obtalning a certificate of public convenience and nécessity.
Plainly nelther a local draymen nor a forwarding agent, whose function
13 merely to ship or recelve goods as an agent of the owrer, is operst=-
ing "betweern points Iin this State" even when the forwarding agent per=
forms local draysge at point of origin or point of destination or bothe
Their operations are entirely intrastation, at the one point or the
several polints, as tahe case may be; not Interstation, or between the
points, as Section 50 (f) contemplates. Section 50 (f), moreover,
expressly applies to express corporations and freight forwarders
equally, and the character of expross corporations as carriers operate-
ing "between points in this State" 1s well understood by alli. It is
clear, therefore, +that the freight forwarder under Sections 2 (ka)

ané 50 (f£), like the express corporation must undertake a responsiblility
as & carrier for the transporiation of the shipments "between points in

12.




thls State" on the line or via the llne of a common carriler.

The distinction between the express corporation and the
Irelght forwarder is Plainly apparent from Section 2 (ka)e It does
not concern the nature of the relation between the shipper, on the
one hand, and the express corporation or frelight Jorwarder, on the
other, which as just stated Ls that of saipper and carrier; but
it has to do with the relationship betwoen the express corporation
anc freight forwarder, on the one hand, and the underlying common
carrier, on the other. Ordinarily, express corporations deal with
thelr underlying carriers wnder private contracts by wkich the under-
lying cerrlers agree to handle the express corporations! trafflc at
speclal rates and not at the tariff rates. The express corporation
1s dealt with not as a shipper but as another carrier. Prior to
1933, however, some éxpress corporations exployed the underlying
carrlers without special contracts and in the cepaclty of a shipper
tendering freight for transportation at the underlying corrier's
tarliff retes. Such express corporations, oo, were required to

file their tariffs. (Investigation of Frost Fasct Frelzht, 31 C. Re Ce

668) Section 2 (ka) gave rocognition Im the law to this distinction
and'desisnated ac froight forwarders those who, having assumed a
carrier's undertaicing with shivppers, accomplish the transportation
tarougih the underlying corrier by vondering 1t the goods as a shiprer
and at Lts tariff rates, and not as another carrler under special con-

tract.




Tho Glstinction tiaus first recognized in the 2ublic
Utilitles Acht by the onactment of Section 2 (ka), is one walch

has long oxlsted in fact. An  express company originally was one
walch provided sn expedited transporvatlon service over the lines
of anothor carrier, with a messenger to assure safe keeping ol the
goods. ConsolicdatZon of shipments 1s not and never has been &

foature of express companies operation. The principal value of

-

tho freirns forworder's SOrvViee, 2w0wWever, - anllity to nandle
o=l .

small chipments abt rates lower than the shipper nlmselfl could

obtain frox the underlying carrier, gchleved by the freight forwarder
consolidating many such small saipments Into a larger lov which It
snins et thc relatively lower tariff rates of the underlying carrier
appllcadle in connection with larger guaontlitles. 3Soth suchk orerations
are  wholly dlifferent in naturce and character Ifrom that ol the moro
forwarding agent, walca applicant clalmxs Yo be, In that the latter
mere ly acts In the shippers' stead to place the shipment in the

hands of 2 carricr for trancportatione

In view of this conclusion as to the type of operation
deseridved in Soction 2 (ka) it 1s clear that the toriffs which such
freizht forwerders are required to publish must speclly rates fox
tneir transportation service vetwecen the polnts in Caillornia where
they oporate. Trnerefore, the order in Decislons Nos. 27102 and
28252, was proper in reguiring applicant to Iile ond publlish such
o tarif? and should not ve modified in that respect, provided
applicant has shown itself to be operating as a frelght forwarder
on and prior to “he cffe ctive date of Sections 2 (ka) amd S0 (£).

Lom vhich xust now be addresscde
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place and svend.
carcage charge for - : cartage cnarge was thac same
waetiaer or not c T lading ond forwarded the ship-
mentse Of course, : - rerts azeant advanced
the carricrs! Larill caarges in prepayment of the shipment, ac it
often did, such advances were added as such to applilcant's charges
for its draying cervice.

lear that on and prior to the effective
date ol Sectlon 2 (ka) applicant was not operating as a freight
forwarder as defined therein, but only as a droyman and as fore
warding and recelving age lcs 15, <therefore, without any

prior right as a freigat forwardcr and is not enitiiled to file o

corlff ac cuch in the absence of o certificate of »volic convenlence

and necessivy. Since the enactmoent of the Cliy Carriers! Act dray~-
ing operavions of thlc nature are now purely those of a city carrier
and ore subject to the minimum rates for city carrier scrvice

ostablished by the Commisslion pursuant %o “ko® acte

Subcegquent to August 1, 1933, however, certain changes
occurreod in applicant's methods and nractices whien materlially

-

affected it's statuc as nerelnabove dezeribed.




These changes were lnspired by certain changes in the
tarlffs and rates of rall and certaln truck carriers brought about
by competition of unregulated trucks. Until shortly prior to 1933,
most of the carrliers' any-quantity rates generally applled on all
shipments of less-than-carload quantity. While the tariffs of some
carriers specified gquantity rates hased on lower minima, lower rates
than the any-quantlty rates werce avalladble Irox many carriers only
on carload lots in the nelignborhood of 36,000 pounds. Under these
conditions opportunity for c¢ffecting savings to shippers by consoli-
dating small lots to be shipped gs.a carload shipment was relatively
limited, due vo the difficulty of obtalning enough small shipments
to make wp 2 carload. TUnregulated competition, however, led to the
introduction by many large carriers, even prior to 1933, of quantity
rates based usuvally on minima of 4,000, 8,000 and 20,000 pounds, re=-
spectively. Vhile thls lncreaseld the opportunlities for consollidation,
the evidence shows that prior to August 1, 1933, applicant engaged in
no consolidation of skhipments betweern San Freaclsco and Sacramento
and Stockton, ané 1t does not appesr from the record that prior to
that date sny consollidations of any comsequence were made to any

otaexr points.

The introduction of quantity rates based on the lower
ninima was closely followed by another inovation irn carrierst tariffs,
the so=called "split delivery rule.” Such a rule was first pub-

lished by Valley ZExpress Company Detween San Francisco and San
'Joaquin Valley points, effective December 7, 193l. The rule was not

adopted by the rail carriers, however, untll Septemder, 1934, when

aplit dolivery rules were published by the Atchlson, preka and




Santa Fe Rallway, Pacific liotor Transport Company end the Western
Pacific Rallroad. The Valley Express Company's rule provided
(Valley Express Co. Local Express Tariff No. 1 - 3, C. R. C. No.‘
3, Original page 18 and Fifth Revised page 13):

"Note 1. Rates making reference hereto apply
to shipments of not less than 4,000 pounds
recelved on any one day from one consignor at
one point of origin. Suck shipments may he
consigned TO one ox more consignees at one or
more destinations,

Where deliveries are requested to ve made to
more than one consignee or destinatiorn the
charge for each component lot shall be at

the welght of such component 1ot and the rate
applicable to the destination of delivery.
The minimum charge for each such delivery
shall be SO£.™

The provision in the rall tariffs was similar with the
followlng added paragraph:

"Frelght charges must be prepaid. Each com-
ponent lot must be covered by an individual
bill of ladling but as a condition precedent
to the application of the rates herein
authorized the skipper must prepare and sub-
mit to the carrier, when tendering freight
under these rates, a manifest or distridution
sheet showing the name of the consignee, the
voints of destination and tho number of
packeges for oach component lot.”

The introduction of the split delivery rules enormovsly
increased the opportunities for consolidation, even over those

afforded under the reduced quantity rates; for now consolidation be=

came possibdle not only of shipmoents of various shipperc destined to

the same polnt, but also of those destined to Gozens of different

points. TUpon the establishment of split delivery rates by the rail




carriers 1n 1934, sppllicant commenced to utilize them by engaging

in such comsolidations.

In effecting the consolidatlions appllicent, when re-
celving the shipmenvs from the owners, sometimes sligns receipts,
hand tage or warchouse delivery orders, as before. Applicant's
traffic manager Testiflied that on other occaslons snlppers provide
applicant with "skipping Instructions” when the shipments are re=
colved, and he offered 2 sample of one ac an exhibit. This documment
1s an Atichkison, Topeka and Santa Fe Rallway bill of lading, showe
‘ng Carley & Hamilton, Inc. ac the shippoer and the actual consignee
at destination as consigneec. The signature in the dlank provided
for the carrier's slgnature, pecullarly, 1s "Carloey & Eamilton, Inc.,
agent, pexr (its truck driver)". As a cocument supplled applicant
by tae shipper at the time of the pick up, this document, 1If a¢tuwally
used, appears to be wholly meaningless. More significan®, however,
is an original document reoceived in evidence wihich was actually used
in comnectlion with one of the shipments at the time of its receipt
from the shipper. It 1s a standard form railroad bill of lading

suppllied by the shipper at San Fraanclsco with the shivper's name

printed thoreon as such. The document shows Carley & Hamilton, Ince

a3 the carrier, 1s consigned to the consignee at Sacramento, and ix

signed as carrier by "Carley & Eamilton, Inc., agent per (Lts driver)",

When the shlpments have been plcked up on one or arother
of the forms Indicated, bills of ladling are made out iIn purported

complisnce with the line haul carriers? spllit delivery rules. As




above stated, these rules require a separate bLIll of lading for
each component lot and 2 manifest or distribution sheet showling
the various consignees and destinations. The dLlls of lading used
cre applicant!s standard rallroad forms, and each shows the con-
signor as "Carley & Hemilton, Imc. # % % forwmrding agents for (the

shipper from which appllcant received thc goods)e” The manifes®

supplled In accordance witva the split delivery ruie shows both the

verlous shippers, the various consignees, the number of paclkages
in eack lot, the coxmmodlity (&eseribed as "merchandise®) and the

welght of each lot.

In billing the shipper for its services, applicant
presents a document showing the date, the deseription and the welight
of the shipment, the points of origin and destiration (San Francisco
to Fresno, for example), and the rate and charge for the through
service to destination. On the face of the document i1s boldly
printed; "This 1s g freight bill, Please remit promptlys”

On shipments of 4,000 pounds or less applicant charges
the shipper, the party from whom the shlpment is received, the line
haul coarrier's 4,000 pound rate, thus savizng him the difference bee
tween that rate and the higher any-gquantity rate. 2y consollidating

suca shipments Into lots of 8,000 pounds or more, applicant profits




to the extent ol the dlfference between the charges at the 4,000
pound rate and those at the lower 8,000 or 20,000 pound rate, which
applicant 1s cherged by the line heul carrier. On shipments of
8,000 pounds or more, applicant charges the shippers the line haul

carrler's rate for the shipment as recelvod by appllcant. Appli-

cant's advantage in securing and consollidating such shipments is

that 1t enables applicent to male up the larger minima at the

lover rates provided therefor, and 0 o inerease enplicantls pnow

£t on the leas than 4,000 pound shivments. On shipments of lesa
than 4,000 pounds which applicant is unable to comsolidato to meet

the 4,000 pound mirimum, the shipper nevertiheless receives the

4,000 pound rate and applicant absorbs the loss.

One other point requires notice. Applicant delivers the
consollidated shlpments to the line haul carrier at the latterts terw
minal but ships them at the carmrier's door-to-door rates. In addition
to the compensation above mentioned realized througn the consolidations,
appllcant receives compensation for the door=to-terminal drayage from
the llne hawl carrier, either through an assoclation of draymen func-

loping as certalin line naul carriers! pick=-up agency or, when shipe=
ping by other carriers, throush the allowance from door~to=door rates
provided by such carriers' tariffs for terminal deliveries performed
by the shippers or their agentz. Suck compensatlion or allowance is
sometimes sufficioent to cover or even Jield a profit above the loss
absorbed by applicant whep, through Iirebllity to consolidate, 1t

pays the linc naul carrier more than it charges the shipper.




The foregoing facts present two important features. The
first 1s that they lead to the conclusion that in conducting these
consollidating activitlies applicant has become and functions as a
frelght forwarder within the meaning of Section 2 (ka), and requires
& certificate of public convenlence and necessity which 1t does not
Pos3osse The second 1c that, whethor as freight forwarder or a
shipper's agent, applicant appears to be obtalining s»lit delivery
rates Ifrom the line haul carriers to which it is not entitled under
thelr tariffs. From elther or voth standpoinis, therefore, appli-

cant's activities above descrlbed arec objectlonadle.

As Indicating thot applicant has become a frelight for-
wsrder and, in effecting consolidations, is undertaking a responsi-
b1lity to shippers for performance of the line hawl, it 1is to be
observed thot when shipments are consolidated applicant’s rates and

charges are no longer merely for draying to the depots, XNow his

‘charges are for the entire transportation to destinatlion. This is

plainly evident from the Freight Forwerding Tariff No. 2 now in
effect (but which zpplicant claims coes not Proporly describe its
activities) where polint to point rates are expressly quoted. It is
equally true of the third proposed tarlfl?, though there 1t is more
adroltly stated; for Items 3 and 4 provide in effect that charges
for applicont's service on shipments consolidated and shipped via a
common carrier will be "subjJect to the legal rote of sueh common
carrler on such shipment,” but that when the tmef of any carrier
provides rates on any commodity for lots of 4,000 pounds or over, or

other minimz, less tkan the any-guantity rates, no charge will:obe

Q2




made for consolidating and forwarding, regordless of the quantlity
shippod, and that on 1ots smaller than the lowest minlmum the com-

mon carrior's roate for that minimum will be applied and the dif-

ferenco absorbed by applicant. In other words, applicant guarantees

transportation of the shipments at the common carrier’s »ate for

that minimum, regardless of quantivy.

The froight bills now used by avnlicant go further o
prove lts charges are not merely for draying and forwarding. As
Iindicated by the semple freight L1l Introduced in evidence, appli-
cant now bills the shippers for the eatire door-to-door trans-
portation service from origin to ultimate destinastion. ZIZqually
significant is the fact that applicaxnt, when recelving shipments
for consolidating or forwexrding, issues Yo the shippers blills of

lading to destination Iin its own name as carriex.

Thus we sec that applicant contracts and assumes re=-
sponsibllity for the transportatlion of the snipments to destination,
olther expressly through issuaace of tho bill of lading Just meantloned,
or Lmpliedly through the cuotation of rates for the entire itransporta-
tlion; and that applicant aclmowledges the perofrmance by 1t of suck
through tramsportation cervice by bill the shipper therefor. It
follows that applicant, by virtue of its undertaking, Is & comon
carrier and a freizht forwarder with respect to thls part of Iits

operations.




Applicant!s status as a common carrier, thus established
by the very noture of lts wndertsling, cemnot be altered by de=
clarations suck as the third proposed tariff contains, that applicant

nolés iitcelf outMas o forwarding agent only". The attempt made in

the tapiffs to limlt applicant's 1lability for the shipments after

delivery to the underlying carrier is of doubtful effectlveness in
view of the CLvil Code orovisions (Sectioms 2174, 2176) that the

obligations of a common carrlier cannot be limited by general notilce

on his part, but may be altered only by special contract.

But irrespective of applicant’svstatus as & common Car-
rior or as a shipper's ageat, 1t 1s gravely doubtful that applicent
is bringing itself withirn the line haul carriler's spllt dellivery
rules and is being properly accorcded the split dellivery rates. The

split delivery rules apply only to shipments recelved "from one con-

asignor at one point of origirn®. The so-called consolldated shipments,

made up of lots recelved from more than one shipper, appear not to bYe
rocelved from one consignor at one point of origin, end it is not nec=-
essaYY %o g0 behind the wnderlylng carriers' bills of lading to as=-
certaln that tkey are not; for the bllls of lading on the various
component lots, made out dy applicant pursuant to the split delivery
rules, show on their face tiet they are not fron the same consigoor,
but are from different comsignors utilizing the same agent. The

case 1s therefore to be distinguished from those where a consignor's
agency for others is undlisclosed on the face of the line haul

cerrierts bill of lading, and the carrlier is not permitted to look




’ .

(1)
behind the bLll of lading to bthe ownersnlp of the goods. Further=

2ore, in many caccs mplicant presents the shizments to the linme haunl
carriers as door=-to=door shipments and reocelives compensation from
vhen for the door=-to-depot movement as the carrliers' pick-up agent.
In such cases, therefore, the carriers must be deemed to racelive the
shipments when applicant recelves them, and from the shippers from
whonm applicant recelves them. Vhen tnere 1s more thsn one such
shipper at more than ono point of origln, the line haul carrier 3Joes
nov recolve the so=-called component parts from ore conadznor at one
point of orlizgin as is requlired for vhe application of split delivery

rates.

Moreover, 1f we shouwld accept applicant's contentlon
that he acts merely as the shipper's agent to dray the shipments to
the depots and forward them via the line kaul carriers, 1t would
seem that the shipments should properly be shown on the carriers!
bills of lading as originating at their terminals, and it 1s question-
able that appllcant 1s scting consistently with his obligations %o
the shippers as thelr agent in shipping the goods as door=to=door
movements VY tho carriers and accepting compensation from them as

taelr agent also.

It Ls sufflclent to say in conclusion that applicant!s
consollidating practices are filled with inconsistencies and abuses

and are to be condemnede.

In view of the finding that epplicant possesses no prior
rigat as a freight forwarder, Application No. 19362 should be dow
nled and applicant’s Freight Forwarding Texriff No. 2, C. R. C. Noe 2
should be ordercd cancelled. Case No. 3928 becomes moot and should

e dismissed.

(1) Xor example, California Comrercisal ASSOCLOLLOR Vo. WOLLS
Pargo & CO., 14 I. C. C. 42Z.




Further heering having been held in Application No.

19326 ond rehearing having bPecen hold in Cases Nos. 928 and 3946,

ovidence having been roceived axncd tho matters re-submlitted, and

the Comm’ssion now being fully advised,

IT IS EEREBY FOUND that applicant Carley & Eamllton, Ince
was not, on and prior to August 1, 1935, operating between points in
this state as a freight forwarder, for compensation undertsxing the
collection and shipment of property of others and as consignor or
otherwise cshipping or arranging to ship the same via the line of any
common carrier at the tariff rates of suck carrloer and/br acting as.
consignee of same, recelving such property, as a common carrier; that
applicant Carley & Eamilton, Inc., posscsses no prior operative right
or certificate of public converlence and necessity to operate as a
freight forwoerder, as defined in Section 2 (ka) of the Public Utlilitles
Act; and that publication and £iling by applicant Carley & Hamllton,
Inc. of Lts Frolight Forwarding Tariff No. 2, C. R. C. No. 2 is wlithout

authorityes =~ .+~

IT IS EEREZY ORDERZID:

(a) That Decision No. 27102 ir Application No. 19362
and Decision No. 28252 in Case No. 3928 and Case No. 3946 be and
each of them is nereby annulled and set asices

(b) That Application No. 139362 be and it 1s heredy

denieds;




(¢) That Caze No. 3928 be and 4t 1s heroby dismissed;
(d) That Freight Forwarding Teriff No. 2, C. R. C.
No. 2 of Carley & Hamilton, Inc. be and 4Lt 1s hereby cancelled and

annulled.

Dated at San Francisco, California, thwis 7 — day of

: /
sy 1938,

COMMISSIONERS.




