Decision No.
EEFORE TEE RAILROAD COMMISSION OF TER STATE OF CALIFORNIA
Albers Bros. Milling Co.,
a corporation,
Complainant,
vs. Cease No. 4235

Southern Pacific Company,
a corxporation,

Defendant.

BY TER COMMISSION:

Albers Bros. Milling' Cé., écxhplainant hereln, seeks an
order requiring defendant Southern Pacific Company to waive uncol-
lected undercharges emounting to $64.15, due on two carload shipments
of whole wheat transported by said defendant frem Paso Robles to
Ravenswood on JAugust 10 and 13, 1935. It alleges that charges ac-
cruing under the applicable tariff rate were unjust, unreasoneble
and unduly discriminatory in violation of Sectlions 13 and 17 of the
Public Ttilitles Ac¢t to the extent they exceeded the charges pald.

The matter was submitted upon complainant's wrltten memo-

randun of facts and argument end upon defemdent's verified emswer to
the complaint. |

Rates are stated In cents per 100 pounds.

Paso Robles, the point of origin of these two shipments,
is located on the coast line of defendent, 165.6 rall miles south of
San Jose., North of San Jose, defenaant operates two main lines to
Oaklend and points north thereof, one by way of Sante Clara and
Newark, the other by way of Niles. JAnother main line is operated
from San Jose to San Francisco by way of Redwood City. Ravenswood,




the destination point in issue, is situated approximately midway be-
tween Redwood Clty end Newark on & cross line connecting the Oakland
and San Frencisco main lines., The distance from Paso Robles to
Ravenswood 1s 188.7 rail mlles.

At the time these shipments moved, the appliceble rate
from Paso Robles to Ravenswood was 17 cents, constructed by combin-
ing a rate of 12% cents from Paso Robles to Redwood Clty with & 4¢
cent rate from Redwood City to Ravenswood. However, adefendent
essessed and collected charges based upon the erroneocus assumption

that a temporary rate of 12% cents in effect between Paso Robles and

San Francisoo, Oaklend and Richmond, would apply to Ravenswood under
the meximum application provisions of the tari:tr.l

In support of its request, complainant compared the appli-
cable rate qr 17 cents from Paso Robles to Ravenswood with the tem-~
porary rate of 124 cents, which applied to a territory roughly bound-
od by Luther on the south end Sen Francisco and Richmond on the
north. It argued that in as much as the 12% cent rate applied to
points farther distart, situated in the same genmerel territory, the
maintenance of a high;sr rate at Ravenswood was upreasonable., It
further argued that the additlon of the 44 cent factor from Redwood
City to Ravenswood, & distance of 5.5 xall mlles, was excessive,

pointing ¢ut thet the 124 cent rate from Paso Rodbles to Oakland

would include & switching movement from West Osklemd to East Oaklend,

a 4distance of 3.4 rall miles.

The 12% cent factor was published in Southern Pacific Company
Pariff No. 659-F, C.R.C. No. 3552. It was pudblished to expire May
31, 1936. The expirastion date was later extonded to lMay 31, 1938.
The 4% cent factor wes the Class "C" rate, published in Southefn
Pacific Compeny Tarliff No, 917-D,-C.R.C. No. 2929. Undgr routing
provisions of defendant's tariffs, neither the rate to “an Francisco
nor to Oakland would apply via Ravenswood. Effective April .22, 1936,
the Tate to Ravenswood was voluntarily reduced to 12% cents, such
roduced rate being similarly published as & temporery rate, to ex-

pire May 3L, 1938.




Complainant further stated that these shipments were sold
F.0.B. Ravenswood, and that & margin of 50 cents per ton to cover
overhead expense and profit was added to freight charges computed
on the 12% cent rete. It asserted that even if the 50 cernts were
Tigured as net profit, it would suffer a net loss of 40 cents per
ton 1f it were now t¢ be required to pay outstanding undercharges
of 90 cents per ton.

Dofendant by its answer admitted that the 17 cent rate was
relatively unjust and unreasonable and that it was unduly discrim-
inatory. It denied, however, that sald rate was unjust or unreason-
able per se. No facts nor argument were advenced by defendant in
support of this position.

Complainant appeaxrs to be relylng solely on the fact that
a rate of 17 cents was gpplicable to Ravenswood, whereas a 12% cent
rete was applicable to the surrounding territory. However, it has
failed to show that this 12% cent rate was 1tself a reasonadle i'ate.
As a matter of fact, such 12% cert rate was & depressed rate pub-

! 2
lished for a temporary period only to meet motor truck competition.

Yoreover, the 12% cent rate to Ravenswood, subsequently pu?liahod by
defendent, was also published as a temporary rate to expire May 31,
1938, the published pexmanent rete being 18% cents. Comparison with
this depressed temporery rate is not surficient, standing alome, to
ostablish that rate in excess of 12% cents would be unreascnably h{gb.

2 .

In 1its Decision No. 30640, dated February 14, 1938, Cases Nos.
4088, Part “F" apd 4118 (41 C.R.C. 133), the Commission held this
texporary rate to be unreasonebly low and insufficlent. Specifical-
ly, 1t found: B

»(2} That texporary retes meintained by coamon carriers
which are lower in volume or effect than the rates estab-
l1ished by the order herein as minimum for highway car-
riers, are unreasonsbly low, insufficient and not Justi-
tied dy transgortation conditions *** and should be dis-
continued. ***w

-




" Complainant offered no evidence to show vhother or not the

rate alsparity existing at Reveaswood at the time the shipments noved
resulted in undue discrimination.
The admission of 2 defendant cannot be accepted as concluw

sive 1n reperation procecdings (Swift & Comdany vs. Chicego & Alton

Railroad Company, 16 I.C.C. 426). It must be supported with evidence
of drobative value, lost by its adreission defendant might be vermit-
ted to accomplish what would in effect amount to an unlewful rebdbating
of “ransportetion charges.

Troxm the foregoing facts and clrcumstences it must be con-
cluded that the assalled rate has not been chovwn to be unjust, un-
réasoneble, nor unduly diseriminatory. The complaint +wIill be dis-
missed.

ORDER

This case being at issue upon complaint and answer on file,
full investigatiom of tae matters and thiangs izvolved having deen
hed, and the Commission being fully advised,

IT IS ZEREBY ORDERPED that this complaint be and 1t is here-
by dismicssed. p/

Deted at Sen Francisco, Celiformie, this 2 = day of

Tt , 1938.

67’

CoMMIES




