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Decicion No. TP W%

BEFORE TEZ KATLROAD COiIISSION OF THE STATE OF CALIFORNIA

In the Natter of the Investization on
the Commisslon's own motion, into the

)

)

operations, rates, charges, clessifica- %
)

)

tions, contracts and practlces, or any Case No, 4309

thoreof, of ARTHUR E. LIZEN, doling
ousiness as GZARY VAN & STORACE CO.
LEICE DEXING, for Hespondent.

J. W. BARKER, for Son Franclsco liovers, Inec.

=Y THE COIDXSSION:

CPINION

In this proceeding the Commlission, upon i1ts own motlion,
instituted sn investizotion in order to ascertalin whether Arthur
E. u&izen, respondent hereln, doing buslness as Geary Van & Storage
Co., has violated any of the provisions of the Clty Carrlers' Act,
Chapter 312, Statutes of 1938, as smended, or any order, rule or
regulation of the Railroad Commission lssued pursuant thereto, and
more particularly to determine whether sald recpondent I1s or aas
teen engeged in the trancportatlion of property for compensatlon or
aire, as a Husiness, by mecans of motor vehicles over any public
highway irn tho City and County of San Franclsco without first having
obtained from the Rallroad Commizsion a permit authorlzing such
oporation as recuired by Sectlions 2 and 3 of sald City Carriers' Act.

Respondent holds a radlial hlighway common carrier permlt
No. 38=1S67 aqd o cilty carrier pormit No. 38-18568, both of which
are cdated February 18, 1938.

A public hearing was held before Zxaminer Paul on say 2,
1938, at which time respondent appeared and was represented by

counsel. ZIZEvidence was recelived and the matter having been duly
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submittod L:s now ready for decision. <Yhe facts as established by
public witnesses, an inspector of the Rallreed Commission, and-tkhe
respondent voluntarily testilying are undisputed.

s, Robert S. Calvin, Jr. testlifled that some time on
or about the 4th to the 9%th of December, 1937, respondent at her
rocuost moved one lot of household furaliture from 1213, 23th Avenue,
San Francisco, to 1501, 3S5th Avenue, San Franclsco. For thls ser-
vico she pald to respondent, by check dated December 3, 1937, the
swm of $38.25. Although the check was dated on tho 3rd of Decexmber
tae witness testificd that the moving was done at some later date.

Mrs. Esther Nethan testiflied that on the 30th of November,
1937, respondent at hor request moved one lot of housenold fur-
niture from 2330 Cecolls Avonue to 543, 40tk Avenue, both polnts
boing in San Francisco. TFor such service trs, Natnan pald to the
respondent, by check dated November 30, 1937, the sum of $27.50.
Both of the checks drawn by these two witnessoes wore oncorsed and
cashed by respondent, the endorcement appecring on each of the checks
as Geary Van & Storage Co. by &, E. hkizen.

lirz. E. Eongon testifled thet altaough she hod never seen
respondent she had used the services of Geary Van & Storage Co. for
tho moving of a few articles of furniture on December 14, 1937, from
Cervantes Boulevard to 430, 4lst Avenue, Saxn Froncisco, for which a
cash payment of $6.75 was pald to the driver .of the truck.

By tae testimony of E. H, Griffiths, Supervising Iaspector
for the Relilroad Commiscion, It was shown that on February 8, 1938,
respondont, Iin response to o telopnone recuest of Inmspoctor Criffithe,
called at the Commicslonts office in the KXohl Zullding, San Franclsco,
talting with him the records of his dbusiness for the inspection of
r. Griffitrs, which records hne told kr. Griffiths were records of
services performed by him, Ir. Griffitks, at that time, made a list
ol the Jobs porformed vy respondent subsequent +o the offective date

of the revocatlion of respondent's permlts. &, Griffitzs examired
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these records and testifled that they showed that on various dates
beginning with Januery 27, 1938, to and including February 9, 1938,
respondent made several movements of household geods, baggage, ete.,
for different persons over the public strects of and between points
in San Francisco, for vwhich various sums were cherged and collected.
It was pointed out to respondent that at that time he held no permit
for the conduct of such operations, that vecause of the lack of
such permit these operations were illegal, and that he should
immediavely make application at the office of the Railroad Commis-
sion for 2 new permit. It was shown thet respondent failed to heed
this advice notwithstanding that 2gain on February 11, 1928, he was
further advised as to the necessity of obtaining a permit. Appli-
cant refused to file such application for vermits at that time but
subseguently, on Februery 18, 1938, zpplied for and received a
radial nighway common carrier vermit and z ¢ity carrier vermit.

Viss Edna Bauerlein, of the Commlssion's stalf, testified
that the records of the Commission show that during the period
beginning November 27, 1937, extending to dut not incluéing February
18, 1938, respondent possessed no permit for the conduct of an opera-
tion as a city carrier in the c¢city of San Francisco. On Janwvary 14,
1938 notice of such revocation, dated December 30, 1937, was mailed
respondent, showing permits revoked as of November 27,‘1937. On
Jenwary 10, 1938, the Commission duly adopted resolution confirming,
ratifying and approving such revecation. The reason for the revoca-
tion was the failure of respondent to mzintain continuously on deposit
with the Commission adequate public llabllity and property cdamage in-
surance a2& reguired by Sections 4, 5 and 6 of the City Carriers! Act,
Chapter 312, Statutes of 1935, as amended, and Sections 5, 6 and 7 of
the Highway Corziers? Act, Chapter 223, Statutes of 1935, as amended,

and the rules and regulations of the Commission.
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Trom thls witness' testinmony it 1s furthor shown that

espondont filed new ILnsurance pollcy on December 17, 1937; howover
he fallod ©o make application for new permits wntil February 18,
1938, upon the filing of which application the Commlsslon promptly
isoued on the same dato & new cliy carrier permit and radial high-
way comuon carrier permit. The record clearly shows that from
Novemboer 27, 1937, to and Including February 17, 1933, respondent
did not possess a pormit to concuct nhis city carrier operation.

-‘

Jo 2. Zaviland, supervising Inswrance clerlk for tho Raile
road Commlission, vostifled that the records of the Commission show
that respondent, v»rior to Deocember 30, 1937 was the holder of

radial hisaway common carrier pormit No. 38-9858 and city carrler

pormit No. 3E-959, and had on file with the Commission a policy of
public 1llapvility and property damage insurance Lssued by Angelus

Indomnlity Corporation No. D3I6L37, coverling a one-yeor nerlod beginning
October 21, 1937. ZEffective October 26, 1937, Angelus Indemnity
Corporation was pronibited by the Insurance Commissioner of Californla
from further conducting insurance buslness in this state. Beginning
Qctober 26, 1937, the covorase contalned In the nolicy of insurance
lzsued by Angelus Indexnity Corporation was taken over by the Com-
merclial Stancdard Inmsurance Company wnder tho terms of a blanket
insurance binder for a perlod of thiriy days. Approximately cleven
hundred pollicles of Angelus Indemnity Corporavion were on Ifile wit
the Commizsion and in order to notify the holders of sald policies
the Commizsion fssued a form letter (No. 255) notifying the holders
that Angolus Indermity Corporation could no longer do business Iin
thls state, that a binder was In effeet which would terminate on
November 26, 1937, and unless other Iinsurance was offered the permits
of such heldors would be revoked. A copy of thls lotter was malled

to respondent on November &, 1937. The Commission, on January 14,

acknowlodged rrecelpt on Decembor 17, 1937, of Amorican Indemuisy
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1938, by form letter (No, 1l67-B), one of which was mailed o respondent,
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policy No. S05756, which policy was effective as of December 13,
1937, snd stated that the blanket coverage of policy No. D3I6L37
explired as of November 26, 1937, tkat respondent's permits Nos.
38-958 and 38~059 were revoked as of November 27, 1937, in
accordance with notice attached and asked for a return of truck
plates thoretolore Lssued to respondent; that respondent's permits
were rovoked for faliure to provide coantinuous insurance or other
liability protection on deposit with the Commission as reguired by
too Bighway Carrilers! Act and the City Carrlers' Act.

Respondent voluntarily testiflied In hls own behalf that

he had received the notlce of the Commlizssion iZn reogard to the re-

quiroment of Insurance from another company because of the inabllity
of Angelus Indemmity Corporation to continue 1ts insurance business
In the state of Californiz and he theroupon notilfled lr. Nathan XN.
Brown, his Insurance broker, who assured him that new and adequate
Insureance would be obtalned and filed with the Commlcsion.
Respondent testifled that LIt was hils beliel that his old permlts
would be reingtated whexn a new policey of iLnsurance was filed with
the Commlssion, notwithstancding that ne had been Informed by Inspec~
tor CGriffiths that such.permits would not be reinstated and that
rospondont would have to file an application for new permits.
Respondent admitted that he had received notice about
November 4, 1937, tkhat his Insurance would lapse on November 26,
1937, and that unless new insurance was deposited effective on that
date his permlts wourld be revoled, and that he had falled %o respond
thereto, offering as hls only reason that he had "procrastinated.®
N¥athan N¥. Erown, on insurance broker, tostified that he
had been Instructed by respondent to keep m oper and adequate publlc

1llablility ad proporiy damage Iinsurance on £1lo with the Commission.

Brown testifled that ne dlid not know that the binder of Commerclal




Standard Insurance Company was merely temporary iLn nature and
furthor testified that he had made payment to tho agent for the
Angolus Indemnity Corporation on November 12, 1937, and was
Informed that suck payment was belng turaned over to the Cormmerclal
Standard Insurance Company. It was is understoanding that the Conm-
morelal Standord Inmsurance Company's pollcey wovrld toke up and con-
tinuo the term formorly covered by Angelus Indemnlity Corporation.
He dicd not learn until 2bout the 17th or 18tk of February thaat
rospondent’s Insurance did mot properly vover thc period of time
subsoquent to the expliration of the temporary binder of Cormercial
Standard Inscuraznce Compaxny.

A zummary of the ovents affecting respondexnt's Insurance
and permlits, as dlsclosed by the record, shows that on Octobexr 26,
1937, respondent's public liabllity and property damage ilnsurance

on doposit with the Commiscion lapsed because of the Inablility of

<t

responcent's Insuror to continue to &0 business in California be~
ginning on sald date; that this conditlion was lmmedlately correctod
throush the prompt deposit of an adeguate thirty-day binder of
another Insurance company whlch explred Novexber 26, 1937; that
during the perilol November 27, 1937, to and including December 16,
1937, no public liabllity ond property damage insurance was on
deposit with the Commission, notwithstanding taat adequate notice
had beern given t0o respondent as to the necessity thorefor; that on
Docenber 17, 1937, an adequate public llebllity and property damege
Insvrance pollcy was doposited with tho Commission; that although
this policy stated on I1ts face that 1t became eoffective December 13,
1937, 1t was not on deposit with the Cormission until Deceumber 17,
1937; that respondent was oporating as a c¢lty carrier and a radial
higaway coxmmon carrler durlng the perlod November 27, 1937, o and

including Lecombder 16, 1937, without adequate public llability and

propervy damage lnsurance or other protection on deposit with the




Commisslon as requircd by Soctlions 5, 6 and 7 of Chapter 223 and
Sectlions 4, 5 and 6 of Chapter 312, Statutes of 1935, as amended;
thet on Docember 30, 1937, & notice of revocatlion of respondent's
radlial higkway common carrier and city carrier permits was lssued;
that said rotice of revocation was mailed to recpondent on January
14, 1938; thrat on January 10, 1938, a resolution was adopted by the
Comnission confirming, notifying and approving such revocation;
that on February 18, 1938, respondent filed applications for now
radlal highway common carrier and city carrler permits whlich were
lssued on sald date.

It Ls plainly evident from the record that respondent's
vermits Fos. 38-958 and 38-959 were proporly rovoked because of his
fallure to maintain adequate insurance on deposit with the Commise
slon during the perlod November 27, 1937, to dbut not Including
Decomber 17, 1937.

The recoxd further shows that although adequate Insurance
was depositod with the Commlssion on December 17, 1937, respondent
failcd vo moke application for new permits until Februaxry 18, 1933;
that during tho porlod Jenuary 14, 1938, to but not Including Fod-
ruary 18, 1938, respondent was operating hls vehiclos over the
public streets of the City and County of San Franclsco without a
permit therefor. It will be ordered that rospondent's ¢ity carrier
pormlit No. 38~1568 will be suspended for a perlod of five (S) days,

and that he desist from ¢cIity carrier operations during that period.
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order of the Commission dirocting the suspension of an
operétion iz in 1ts effect not unlike an Injunctlion by a court. A
violation of such order constitutes a contempt of the Commission.
The Callfornia Constitution and the Public Utilities Act vest the

Cormission with power and authorlity to punish for contempt In the

[ &
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ame nmanner and to tae same extent az courts of record. In the ovent

person 1ls adjudged guilly of contempt, a fine may be lmposed in the




amount of $500 or he may be imprisoned for five (5) days, or both.
C. C. P. Sec. 1218; Motor Freisht Terminel Co. v. Bpay, 37
C.R.C. 224; re Ball and Haves, 37 C.R.C. 407; Wermuth v. Sta ’

36 C.R.C. 458; Ploneer ¥xwress Companv v. Xeller, 33 C.R.C. 37.
It shouwld 2lso be noted that under Section 13 of the

City Carriers' Act (Chapter 312, Statutes of 1935), one wao
violates an order of the Commission is guilty of a misdemeanor

and 1s punlshable by a fine not exceeding $500 or by imprisonument
In the County Jalil not exceeding three months, or by both such fine

and imprisonment.

SR2ER

Public hearing naving been had in the zbove entitled

matter, evidence having been received, the matter having been duly

submitted, a2nd the Commission being nowj?ully advised,
IT IS HEREBY FOUND AS A FACT that respondent Arthur E.
Mizen ¢id¢ on January 27, 29, and 31, 1938, and Februwary 4, 5, 8,
and 9, 1938, and on exncxh of sald days engage in the transportation
of property for compensation 25 & business over the public highways
within the corporate limits of the City and County of San Francisco,
Stéte of California, by means of a motor vealcle as z clty carriler,
as Gefined in said City Carriers! Act, without a permit therefor.‘
IT IS ORDERED by reason of s2id offense, that
1. City carrier permit No. 38-1568 issued to Arthur Z. Mizen
(ifitzen) be and it 1s hereby suspended for 2 perlod of five (5)
days; tazat saild {ive (5) day period of suspension shall commence on

the Tth day of Jume, 1938, and continue to the 1lth day of June,1938,




both dates ineclusive, if service of this order shall have been

made upon respondent more than twenty (20) days prior to said 7th
dzy of June, 1938; otnerwise sald five (5) dey perlod of suspension
shall bezin on the effective date of the order.

2. During sald period of suspension respondent shall, cease,
desist and ebstain from engaging In the transportation of properiy
for compensation as 2 busincss over any public highwey or street
in sald City znd County of San Francisco, as a ¢ity carrier as
defined in said City Carriers? Act.

The effcetive date of thls order shall be twenty (20)

days after the date of service nereof upon respondent.

Dated a2t San Francisco, California, thils (ﬁlb day of

May, 1938.

‘W s,
J\z;_//v//\w/w
/\ /& K@b C&t—/
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