Doclzlon No.

BEFCRE T4E KAILROAD COQMMISSICN OF THEE STATE OF CALIFORNIA

In the latter of tne Invectigation on
the Commicsion's own motlon Iinto tke
alghway carrlor operations, rates,
charges, contracts and practlices of
C. V. CLARK, Jit.

PRILI? L. GIXAXD, for Respondent.

BY TEE COLLXS®ION:

PIXI

This vroceeding was instituted by the Rallroad Commissioen,
its own motion, to determine whother respondent C. V., Clark, Jr.,
as a highwaey carrier other than a hizhway common carrier, charged
or ¢colleected any rates less than the minfmum rates prescribed by
the xalilroad Commlicsion Decislon Ko. 28620, as amended by Declsion

No. 23236, for the transportatlion of sand, rock, gravel, road dullding

material, cxcavated materlial, dullding materlals, aspaaltic concrote,

decomposed granite and stablilizing materials, or any of them, In
dump trucks in violatlon of the Zighway Cexrrlers' Act pursuvant to
which the above docislons were lssuced.

A public hearing was kclda av San Luls Obispo before Examiner
Paul at whier respondent appeared and was represented by counsel.
Evidence was received and the matter having bYeen duly submlitted Is
now reacdy for declslion. The facts as established by »ublic witnesses
are wlisputed.

The ovidence and record sxow that on or about Decomber 28,
1937, a contract was entered Into by and betweean respondent and the
Divislon of Eighways of the Department ol Public Works of the State
of Californis lknown 2s service agreeoment No, S126-3 by whlch respondent

-

agreed to furnish the services of two 3-1/2 cuble yards water level




mosswrement capacity CG.M.C. dump trucks Including drivers, at the
agreod nourly rate of $2.78 for "slide »emoval work" on that por=-
tion of the Roosevolt Hignhway in'honterey County referred to in
sald agreement as “"road V-Mon-S56-A,E,C." In compliance vitha this
agreenent 1t was shown that respondent é*pplied two dump trucks of
tho capacitices cot forth in the goreement which were operated by
respondent's employees in the nerformance of the work contemplated
by sald agreement.

The rocord snhows trhat In accordance with the agreoment the
proposed transportation was performed over a portion of the pubdlic
nighway known as the Roosevelt Zighwey Iirn lonterey County. The
commodlty so trancsported consisted of slide materlal which had slid
onto the nighway from the adjoining bonks, or whlch had been oxca-
vated from sald nighway or adjoining banks and hauled to 2 place

Glsposal of the material. Uhe trucks were loaded Oy means of
shovel or other power loading device and unloaded by
the body of the truck Oy mechanical means.

It was shovm that the two trucks and drivers were engoged
n this transportation for a combined total of 1194 hours betweon
Jonmary 4 and 14, 1938, bota cdates incluslve, for whlch responcent
roccivod as mayument from the Division of Zighways tho total sum of
$330.55 compubed at the hourly rate of $2.72 less one-half of one
vor cont for cash payaent within ten days.

The minimum nourly rate establlsked by the Rallroad Com-
nicsiont's Decislion Wo. 28836, in Case No. 4087, for the transporia-
tlon of the aforesaid commoditles in dump trucks of 3-1/2 cubic

vards water le vel measwrement capacliy in Lonterey County, vwhich is

located In that porition of the state of California docisgnated by

sald Docision To. 28836 as Northern Calilorniz, and in offect during
tho porliod herein iInvolved, was {2.83, which amount Lz made up of

tho sum of $2.195, the hourly truck rate for dump trucks loaded under
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power device and 68 ceonts, the generally prevaliling hourly rate
of pay Tox dump truck drivers for work of a similer character in
Lionterey County.
It 1s conclusively shown 0y the rocord that respondent
r, has charged and collocted 2 sum computed at 2
o minimum ROUurly rates prescribed by the Rallroad
n its Doclslion No. 28836 and in violation of said
declision and the Highway Carrliers! Act axnd as a pernalty thoerefor
the contract carrler pormit No, 19-1117 of respondent, under which
sald respondent was and ls opersting, shall bo suspended for 2
poriod of tnirty days.

Responcdent moved that this mr oceeding be stayed, first,
wntlil a declislon should bhe renderod by the Commicslion on respondent's
Application No. 21692 filed uncer Sectlon 1l of tho Eighway Carrlerc!
Act In which relicf was sought from the minimm rates esztabliskhed
by Decicslon No. 28836; zecond, until a decislon L: renderod oy the

Suprere Court of the State of California in ¢t matter of Entremont

v. Railroad Commission, (S.F. No. 15772), now pending on roviow of

the Cormisslion's oxrder; thlrd, becauce the State of Cslifornia, so

it is contended, I1s oquitsblycctopped from questioning the walidity
of an 1llegal contract to which tho state itself has been a party,
and from the performance of which It has been the chlef beneficliary.

The Lirst motlon will be denied because subsequent to the
cubmigsion of this proceedling the Cormizsion lssued 1ts order
(Decision No. 30741, oxn Application No. 21692) denying respondent
the rolief souznt in Anplication Yo. 21692,

The second motlion will also be denled. Walle it Ls true
that the Jurisdlietlion of tne Corxicsion to prescribe rates for such
trangportation as is Rereby involved has been cuestioncd irn a

rocoeding now before thc Supreme Court of this state, we aro
?




nevertihclesc coavinced that the Cormmission would bo remiss in its
uties 1f it neglocted to enforce all of the provisions of sald
Act pending a Lfinal judicial determination of its authorlty to do

30.

The third motion will likewise “c denlod,since neither

a carrier nor a shippor may, by any wnderstanding or arrangement,

become ostopped from exacting and paying the lawfully established
B = 1) M

rate, DPittsburgh CC and St. L. Ry Co. v. Firnk 250 U.S. 577;

trawborr»y Growors Selline Co. Inc. v. Amer Ry Exnress Co. 3L Fed

(2nd) 947.

An order of the Commission dAirecting the suspension of
2n oporation ls in its effect not unlike an injunctlion by a court.
A violatlion of such order conctitutes 2 contempt of the Commiscion.
Tho Californla Constitution and the 2ublic Utlliticc Act vost the
Cormicssion with powor conterxpt in the
seme manner anc to the same extent as courts of record. In tho
evont a person Iz adjudged gulliy of contempt, a fine may de
imposed Zn the amount of ;500 or ne may be imprisomed for five (5)

days, or botk. C. C. P. Sec., 1218; lotor Froight Terminal Co. V.

Bray, 37 C.R.C. 224; reo Ball and Hayes, 37 C.R.C. 407; Worrmuth v.

Stamnor, 36 C.R.C. 4£58; Plonecer Zxpress Comvany v. Reller, 33

C.2.C. 371.

It chould also be noted that under Sectlion 14 (a) of the
Highway Carriers' Act (Chapter 223, Statutes of 1935), as amended,
one wko violates an order of the Commission 1z gsullty of a mis-
demeoner and iLs punishable by a fine not exceeding iS00 or by
Imprisonment in the County Jall not eoxceoeding three monthsz, or by

voth such fine and Imprisonment.
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A public hearing in thic proceeding having been held,
evidence having been recelved, the matter duly subnlitted and the
Commission now beling fully advised,

IT IS FOUND AS A FACLK that rospondent C. V. Clark, Jr.
did on the 4tk day of January L9388 and continuously thereaftor %o
and inecluding the lith day of soid January 1938 engage in the transz-
portatvion of slide material over the publle highway in honterey
County, state of California, »ursuant to oné in accordance with the
vorms of a servico agrecmont NWo. S5126-B enterod Into by and between
sald respondent ond the Division of Eighways, Department of Public
Worlks of the atate of Californlia at a rate loss than the minimum

ate preceribed by the Rollroad Commizsion In 1ts Doeision No.
violatlion of sald decision and the Eighway Carricrst

223, Statutes of 1935, as amended.

IS CRDZERED, by reacon of such offease
» L

L. That respondent C. V. Clark, Jr. shall Immedlately cease

-

and deosist and herealfter asbstoln from charging, demanding, collccting
or recelving any comm nsation for the transportation of any moporty
deseribed In Declslon No. 28625 and/or Decision No. 28836, in Case

No. 4087, when the rate for such transportation is compuited at a rate
less than those preseribed In sald declsions unless and untll proper
rolief thcrofrom has been sousnt and obtained pursuant to section 11
of tnc rizhway Carriers' Act, Chapter 223, Statutes of 1935,as amended.,

2. That contre prrier nerzlit No. 19-1117 heretofore Lssued

To and now nield vy respondent C. V. Clark, Jr. ve i1t Ls herevy

suspended for a peried of thirty (30) conceeusive days beginning on
tho 20th day of Juno, 1838, and onding on tho 19tk day of July, 1538,

1L service of thls order shall heve been made uoon respoadent Clerk
X P

moreo than twenty (Z0) days prior vo Junc 20, 1938, othorwiso the

sald thirty (30) day meriod of suspension shall desin on the

offective Cate of thiz oxder.




3. Yhat during the rerlod of suspension herecin cet forth
recpondent C. V. Clark, Jr. snall coas Lzt from engaging in
the transportation ol property for componcation or hire over ony
vublic highway in this state, not exclusively witain the corporate
limits of any incorporated civy or city and county, by means of o
notor vonlcle or motor wvealcles as & contract carrier as such tern
s dofinced iIn the Hligaway Carrlers'! Act, Chapter 223, Statutes of
935, as amendod.
IT IS FURTHEER QXDZERED that the Seeretary of the Rallroad
on chall cauwce a cortiflied copy of
served upon respondent C. V. Clarlk, Jr.

L7 IS PURLEE  QDERED thot thc motions of respondent o
stay this proceoding be and they arc, and cach of thom iz hereby,
denled.

ine eoffective date of thic order shall be twenty (20)
days aftor dato of sorvice upon respondent.

Datod ot San Francisco, California, this 23 ""Lday of

Lay, 1938.

Celile IS TONZKS




