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BEFORE TLE l-.:AIL.':'WAD Cm.~;:!SSIO:\ 0') TEE STATE OF CALIFORNIA 

In the 11o.tter of the Invcoti3o.t10!'l 0:1 
the Cor~iosion'z e\~ metier. into the 
hizh,ws.y ca.rrior oporo.tions, r:ltes, 
c~gez, contrncts ~~d practrceo ot 
C.. V.. C:i:..A.~:<" JH .. 

PHILI~ k .. G!i-~'{D, for Hcspondent. 

BY TEE CO!.JC:S~ION: 

OPIKI01~ -------

Case No .. 4279 

Thio :9rocecding was instituted by the }~ailroad CO't'lr.:'l szion, 

on its o~m motion" to deter.xine whether respondent C. V. Cl~k" Jr." 
a::l :l hiv,'l\,:c.y carrier other tho...'"l 0. h1Zhwc:y co:n=.on carrier, cb.o.rgeCi. 

or collected any rates leso th~ the mi::l.im1Xm rt.tes prescribed by 

the !'i.o.llroo.d Co:n.~:.:.ior. in Decision No .• Z$62~,. :lS omonded by Decision 

Ko. 28836, for the tr~'"loportation ot sand, rock, ~~vel, road building 

~o.toria.l, exc:lvate~ mnterio.l, buildins mnterio.1s, asphaltic concrete, 

decomposed gr~itc o...~d zto.bi1izins material:., or nny ot them, in 

dump trucks in violation of the Eighway Csrriers' Act pursuant to 

which the above docisions were issued. 

A public heS:ing .. :0..0 hole. o.t So.n Luis Obispo before Examiner 

Pc.ul at which respo:ldent appeared a.~d ~{as represented by cou."lsel. 

Evidence was received and ~~e m~tter ho.v1ng oeen duly submitted is 

:lOW roady for decic1on. T'.c.e facts az eztab11shed. oj' public witnesses 

o.re 'U..."lc.isputed. 

The evidence and record ~ho~ that on or about Decomber 28, 

1937 I So contro.ct "::1$ entered into by :l..'"lc. betwec:l recpondont and the 

Division of EiSh~$.ys of the Department ot Public Works ot the State 

of Cali.i'o:-nis knovm as service agrcement 1'ro. 5126-3 by which respondent 

agreed to turnish the zorvicec of tVfO 3-1/2 cubic yo.re.s 'Vlater level 
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mO~$uroment cap~city G.M.C. uump t~~cks includir~~ drivers> at the 

agreed hourly ro.to of' ~2.78 for "slide removal work" on that por-

tion of tho p.oos()vol t EiGhw$.j" in l .. ontorey County referred to in 

sa,ld s'g:-oer.lent as "road V-Mon-56-A,B,C. u In co:npl:tsnc0 vti.th this 

o.grOOl'llent 1 t was shown that rc:.r,>ondcnt supplied two dump truck::: of 

the co.po.citicc S€lt forth. in the ~ee:::nent which were opero.ted by 

res~ondentfs employees in the ~orf'o~ce of the work contemplated 

by said asrcoment. 

The record shows that in cccordance with the ~greoment the 

proposed tro.nsportation wac pcrfo!'lncd ovor s. portion of the public 

hish\"lay lmo'i'I-::l us the l'toosoYcl t Eig...'l,,:ay in I,~onteroy County. ~.ae 

com:n.oc.i ty so tra.'1spor~=ed consistod of' slide :n:!lte~1al which had slid 

onto the 111t',h'l'/o.y :'rom the adj oin:i.nz bonks, or ...... hich ha.d been oxco.-

VD.tod from s~id hiShway or o.djoinins bn=ll~S ~~d h~u10d to ~ placo 

for dispos!ll of the ma.toria:. ~~e tru.cks were loaded by means of 

a power shovel or otller 90'l':or 10o.di=.S device o...~d unlo~ded by 

tilting the body of the truck by mcch~~cal ~e~~3. 

It was shown tho.t the two tr".lcks ~~d driver.: \"lere eneo.ged 

in thi~ tr~sportatio~ for a conoined. toto,l of l19i hours betweon 

J~~U!lrJ 4 and 14, 193$, bot~ cates ineluz1v0> for whicn respondent 

rccoivod ~s po.j.::lcnt from the Division of aic,hvrays the totc.l su::n of 

~;330.55 computed. at the hourly rate of ~~2.78 less one-half' of one 

~er cent tor co.sh payment within ten days. 

~ne minimum hourly r~te est~blished by the Ha.11roo.c. Com-

:li~sion t S Decision Ho. 28836, in Co.:::0 ~o. 4087, for the trs..."lsporta-

tion of the aforesaid commoditie: in dump trucks of 3-1/2 cubic 

yc.rds iVo.ter J.e vel mes.S1..U"oment capa.c1 ty ir.. 1.on'cerey County, which is 

loco.ted in th~t portion of the state of California dczieno.ted by 

said Decision No. 28836 ~3 Korthern Co.liforni~, ~.",d in offect durL~ 

t:,.o poriod herein i:r..yol ved, was ~;2. 83, wl"J.ch $."1lount is made up of 

tho StUll of ~~2.15) the hourly truck rate for dump truck:; loaded under 
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power device ~~d 68 cont~, t~e 5ener~11y preva~lir~ hourly rate 

of p~y tor dump tr~ck dri~ers for work of a s~~lar ch~acter ~ 

~onterey Co~~ty. 

It is conclucively sho~m oy the recor~ that res~ondent 

C. V. Clrk, Jr. has charged ::l.."'lc, collocted 0. .::um computed :It :::. 

ro.te le.::s th~ t~o ~~nL~~ hourly rates prescribed by the Railroad 

Com:n1ssion in its Docision No. 28836 and in viols.tion of: said 

doci.::1o:1 8.."'ld the E1ghway C~riers' Act an.d o.S a penalty therefor 

the contract cs.rrier permit Xo. 19-1117 of' re.::pondent,'Wldor which 

~0.1d respondent ~:a.:: a..~d i.:: opero.tL"'lg, shall bo s~spended for 0. 

period of t~rty do.ys. 

Respondeint moved tho.t tcis ::r oceeding be stayed, first, 

until 0. deci.::1on .::hould bo rendered b~ the Co~o~1on on respondent's 

Application No. 21692 filed und.er Section 11 ot tho Eighw~y Carrier.::' 

Act in which relief was sou,sb.t from the :nini:m.:.rn. rates established. 

by Doci.::ion No. 28836; second, until 0. ~eci.::1on ie rendered by the 

Supremo Court of the State of California in the mo.tte~ ot Entrernont 

v. Ro.il:-oo.d Cozr..:rniss:ton, (S.F. 1~0 .. 15772), now pending on revi0'Vl ot 

the Co~ssionfs order; thir~, bec:luoe the State of Californi~, so 

it i~ contended, 1s oquitcbly¢toppcd from questioning the validity 

oi' ~~ illegal contr~ct to which the state itself has been a party, 

and from the pcrforma.."'lcc of which it has been the chief beneficiary. 

The first !:lotion 'will be denied because subsequent to the 
~ubmis.::ion of thi~ p~ocoed1ns the Co~ssion issued its order 

(Decision No. 30741.. on Applicatio!'l No. 21692.) denying respondent 

the relict sought in Application ?70. 21692. 

T'~e .::econd motion will o.lso be denied. ....~·hile it is true 

that the jurisdiction of t~c Co~~ssion to prescribe rate.:: tor suCh 

tr~sporto.tion as is hereby involved ha.:: boen questioned in a 

procoedins no~ b0~ore the Suprene Court ot this sto.te, we nro 



never"tl1elooz cO:lvincoc1 that tho Co=rl.ssion would bo re::rl.ss i::. its 

duties if it neglected to er£orce all 0: the provisions of said 

Act pendir~ 0. final judic~al dete~~nation of its authority to do 

$0. 

The third ::::lotion will 111:ew1:e 'be denied, since neither 

a c~:::,ier no!' a zhippe!' mc:;, by c.n:y understo..."'lcling or arra..'"lge:nent, 

bcco~e cstopped f:::'o~ exo.cti:lg and paying the la,v.f\uly established 

rate. Pittsb~Fh CC ~~d St. ~. By Co. v. ~ 250 U.S. 577; 

Str~wborry Growcr~ Sel1in~ Co. Inc. v. ~cr Ry Exnrc~s Co. 31 Fed 

(2nd) 947. 

Jl"'l orde!' of the Co~~~ss10n directing the suspension of 

~"'l operation is in its effect not unlike an inj~"'lction by a court. 

A v101~tion of such ordc!' constitutes ~ contempt of the Co~~sc10n. 

?uo California Constit~"tie~ ~~ tho Public Utilities Act vost the 

Cott:;·: ssio:l with po";,'or C-"'lG. o.utho!'i ty to pu.."llsh fo'!' contoItpt in the 

S~e r.ar~lcr ~d to the s~c extent as co~ts of record. In tho 

event 0. person is adjudged guilty of contempt, 0. fine may be 

imposed ~ the ~ount of :~500 or he r.o.y be imprisoned for five (5) 

days, or both. C. C. P. Sec. 1218; 1~otor FroiEht Terminal Co. V. 

Bray. 37 C.R.C. 224; re Ball ~~d Eayes, 37 C.R.C. ~07; Wormuth v. 

Stare~o~, 36 C.R.C. 458; Pioneer Exn~ess Comn~y v. Keller t 33 

C.:8..C. 371. 

It should also be noted that under Section 14 C~) of tho 

liighway Car~ierst Act (Chapte'!' 223, St~tute~ of 1935), ~s ~ondod, 

one who violatos o.n order or the Co:m-~s~~on is gu1lty of a :n1s-

demeanor a..'"'ld :i.s p'UIlishable by 0. fine not exceod:i.ng !;;SOO or by 

i:npr::'sor.:n.ont ·r ..... ....... the Cou."'lty Jail not o=~cooding three months, or by 

both such tine and L~prisonm0nt. 
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o 1-{ D E l{ - - - --
A public heuring in t~i= proceedir~ having been hold, 

evidence huvins been received, the ~attcr duly subroitted ~d the 

Conm~es10n now beinS fully a~visod, 

IT IS ?otnm AS A FAV:,: that respondent C. V. C1=.rk, Jr. 
did on tho 4th day of J~~uary 1938 ~~d continuously thoreafter to 

~d including the l~th day of said J~~uary 1938 er~ase L~ the tr~3-

porto:tion of elide r:.atcrl:ll ovo:- the public highway in 1~ont0rey 

County" state of California, PUI':::UCl..'"lt to c....'"lc. i:-.. :lccordo.nce with the 

torms ef a servico agreemont Xo. 5126-B enterod into by ~d between 

said responder.:t o..~d the Division of Eigh ... ay:::, Departrncr..t or Public 

28836 o..~d in violution of ~a1d dec~s10n ~'"ld the Eighway Carriers! 

Act, Chnpt~r 223, Statute~ of 1935, as ~endod. 

IT IS O?~ERZD, by reuson of such offense, 

1. That respondent C. V. Clark, Jr. shall ~~ed1ate1y cease 

a.."'ld do::;:!.s"!; a: .. d he:'cllfter aosto.::i.l'l fron:. charging, der.w..~ding, collecting 

or :-ccclving any com~n3ation for the trar.sportation o~ any ~oporty 

describod in Decision l~o. 28625 Cl..'"ldjor Declsio:l No. 23836, in Case 

No. 4087, \,:non the :':lto for such tro.nsportation i::: computed at a. ro.t¢ 

loss th~'"l those prescribed in said decisions ~'"lless ~~d until proper 

rolief therefro~ hao been soU$ht ~~d obtaine~ pursuant to section 11 

of the EiSh\"la.y Car::'ierc T Act, Chapto:' 223, Statutes of 1935,:ls emended. 

2. ~~at contr~ct carrlB:::' ,c~t :Jo. 19-1117 heretofore issuod 

to a.l'ld now held by respondent c. V. ell 1"1-:, J:-. co C-'"lc, it is hereby 

suspended for a. period 0: thi:-ty (30) conscc~tivc days beginr~ns on 

if service of this order shall have been made upon respondent Clark 
more th~~ twe~ty (20) aay~ p~ior ~o June 20, 19~$, ot~orw1so tbe 

offective ~to of this order. 



3. '.:.lho..t durinG tho !£ rioe:.. of' ~uspen:::10n here1n cet forth 

~cspondont c. v. Cl~rk, Jr. ~hull couse ~d desist from engaging ~n 

the tr:lnsportution 0: property for compon::ution or :':l~:e over c:tJ.y 

pub11c highwuy 1n thi~ st~te, not e~clusivolj w1tnin the corporate 

limits of ~y i~corporated city or c~ty ~~d county, by me~~s of u 

motor vor~cle or notor vehicles us ~ contruct carrier as such te~ 

is defined in the !i~G';o:::ay Curriers TAct, Chapter 223, Statiltes of 

1935, as ~cndod. 

I~ IS Ft~-C:lrs}~ O?J)~ that the Secreto.:-y of the i\o.ilroucl 

Co:r::r..issio::1. :::11.0.11 Co.u:::o s. cort1i'lccl copy of ·chi::. decision to be 

servod UP0:l rcs,onclent C. V. C1.o.:':-:, Jr. 

stuy this procoodine be and they arc, o...~d oo.on. 0:; tt:l.om is horeby, 

clC::licd. 

':1:1"'..0 effective dute of thi:: order shall 'be Zi'lenty (20) 

days ~tor date of service upon respondent. 

Dated c.t S~~ Pra."'lcisco, Ca.lii'ornia, this ;23 ~day of 

fuay, 19:38. 
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