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JBEFORE TEE RATIROAD COMMISSION OF THE STATE OF CALIFORNIAL

In the Matter or the Estebdlishmert of
maxizum or minimum, or meximum and
minimum reates, rules and regulations

of all Redisl Highwey Common Cerriers
and Highway Contract Carriers opersting
motor vehicles over the public higaways
of the State of Californis, pursuant to
Chepter 223, Statutes of 1935, fox the
rransportation for compensatioz or aire
of any end all commodities and accesso-
rial sorvices incident to such Wans-
portation.
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In the Matter of the Investigation and
wstablishment of rates, charges, class-
itications, rules, regulations, con-
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tracts and practices, or emy thereol, Part "J"

of Common Carriers oI properiy. ST
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cwyn H. Baker, for Allied Drug Distrioutors Lssoclation.

Tohn T. OtToole, City Attorzey, oy Dion R. EHolm, Assist-
ant City Attormey, and Peul L. Beck, Tfor the Clty end
County of Sen Francisco.

5. M. Williems, for Norwich Pharmacal Coxpeny.

walter Generich, for Retell Drugglsts Assoclation.

Frank VM. Chandler, for Californis Motor EZxpress, Lid.

wilton P. O'Doznell and Roy F. Lenuon, Ifor Johnson &
Johnsom.

¥, T. Allern, for Zmersoz Drug Company.

w. ¥. Ccesszelman, for Colgate Pelmollve-Peet Company.

Carl Hodpel, for Owl Drug COmDany.

r. H. Losee, for Coffin-Redingiton Company.

F. 4. Salter, for McKesson-Roboins, Inc.

B, J. Mecuire, for E. R. Squidbb & Soz.

7. H. Butler, for Uanited Drug Company.

G. B. Duffy and George Zuxst, Ior The Atchison, Topeka
and Sznte Fe Relilway Company.

Sylvain Leipson, for Associetion oOf Celifornia =Zospitals.

w. L. Romeld, Tox ¥rederick Steerns Company.

Noble ¥. Bonon, for The Bayer Company, California Fig

Syrup Company, Wells & Richardson ¢o., Dr. W. B. Cald-

well, Inc., end Centeur Coxpeny.

Trimmer, for mighway Traasport Company.

%. Silva, for Jack Silve Truck Line.

¥, Her%, for Pacific Motor Tariff Bureal.

1. Teughan and I, W. Hendricks, for the Pacific Coast-

wise Conference.
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J. F. Vigzard, for Drsymen's Assoclation of San Francisco.

R. E. Wedekind, for the Southern Pacific Compamy.

L. N. Bradshew end J. L. Amos, Jr., for The iestern Pac-
ific Rellroad Company.

Zdward Stern, for the Railway Zxpress igerey, Inc.

F. W. idelke, for The ziver Lines.

BY THZ COMMISSION:

OPINICON

By prior orders in the avove entitled proceedings the Coxmis—~
sion estedlished Just, reasonable and non-discriminetory minimom rates
for rodiel highwey cormon and aighwey contract carriers, ané reasona-

ble end sufficiert rates for common carriers, for itransportation of

\ 1
general merchandise in extvensive territories througnout the stale.

The instant pheses, dealing witk rates on drugs, medicines, toilet prep-
arations, chemicols, dendsges and éressings (hereinefter referred W as
drugs), were set epart upon representations of certein drug interests
that the rates so esvedblished would detrimentelly affect the drug in-
dustey in Ccalifornia.

Public zeerings were nad at Sen Frencisc on Nerch 18, April
7 and April 8, 1938, vefore Exeminer 3. S. Tilliams.

Tn esteblishing general merchandice rates in the various min-
jmum rate orders, the class ravte method of stating raftes was used.
Rates for clLaesses 1 to 4 inclusive were provided end coxmodities were

»gted sccording to the class specified therelor in the Testern Classi-

-

* 4 full discuscion of the purposes for waich these proceciings were
instituted will be found in Declsioan No. 28761 of Lpril 27, 1948, in
Part "A" of Cese No. 4088 (39 C.R.C. 70%) and Declsion No. 29480 of
January 2%, 19%7, in Part "3" of Case No. 4145. The decisions which
ere of perticular izportance here are (e) Decision No. 29480, supre,
covering shipments in quentities of 15,000 pounds or less, within the
general territory extending from San Ferzando end Burbank on the morth
Yo San Diego end San Ysidro on the south and from the Pacific Ocean

on %he west to Redlards, Yucaipe, Hexel Talley and Escondido on the
gast (the so-called "Part M" territory); and (b) Decision No. 30370 in




sication or in Pacific Freight Teriil Bureau Exception Sheet No. 1
geries. The drug interests (represented by the Allied Drug Distrib-
utors Association) took the position at the hearing that the ratings
tous provided for arugs resulted in unduly high charges when applied

to the esteplisked minmimum rates. ey urged that an exception be pro—
vided, meking drugs retable at third class throughout the state.

The &rug interests ovased their request for a reduction in
the drug reting on three major propositions, viz.: (1) that the trans-
portation characteristices of drugs are such as to entitle them to a
third clase rating; (2) that rates nigoer then third class would place
Celifornia alstributors, particularly those 1ocated at San Frencisco,
at a coxpetitive disadventage 83 against easiern panulacturers and as
egainst wholesalers aistributing from nelghboring states; and (B) that
rates higoer then third cless would campel local distridbutors to use
their owvrn tTucks insteed of exploying for-hire cerriers.

In support oI the Tirst proposition it was asserted thav

drugs enjoy & third class ratingor & Class "75" rating (approximately

5 per cent higher than third class) in varioﬁs other perts of the Tunited

States; that claims for damages on shipments of drugs are camperatively
small in ouwber and amount; that tae service required 1s 1o greater then
that required in connection witn oxrdinery third class commodities; that
the wholesale velues of representative drug items compare favorably
with representative syems of cenned gooas end nardawsre rated at third
class or lower; and that the density of the heavy moving drug items is

generally nigh, permitting erficient loading of cerriers' equipment.

T (concluded) ]
?a;ts vy end "V of Case NO. 4088 and Parts opn and "G" of Caese Xo.

4145, covering shipments in quentities of 20,000 pounds oOr less, within
the general werritory nortd of Pass and the mTenachapl Mountains,
and vetween Part M +orritory on the one nend end points north thereol
+0 but not fncluding Medera and wonverey counties on the other hand.
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Tn regerd to the intensity of interstate competition 1t was
shown that in meny instances saipments moving f{rom polnts outside the
state nov enjoy & third cless exceptlon sheet rating or move undexr
commod ity :ates.a Tt was stated tnat alihough San Fremncisco has long
been the principal Pacific Coast dlstributing point for drugs, the fast
transportetion afforded oy edir from essiern states mekes it possible wo
obtain emergency shipments promptly and thus i+4 i1s nov feasidble to dis-
tprivute directly Zrom eastern manufacturing points.3 The feer was ©X-
pressed thet the failure 10 accord drugs & third class rating for in-
trastate movements would disrupﬁ present metaods of distrivution, caus-
ing Sen Frencisco distridbutors w soendon tpeir warehouses in that city
in fevor of werehouses outside the state or of direct purchasing from
the east. Lt was poimted out thet tze reteil selling prices of natlon=
ally advertised brands are generally fixed by tie mapufacturer and are
the seme taroughout the United States, making it difficult to pass in-
creased transportation costs on W the COnSUMOIS.

Zxcepting that one witness testified that since the effect-
1ve date of Decision No. S037C, supra, his company had beex henéling
smell shipments fran its Zast Bay plant to Saz Fremelsco in its owmn

equipnent, and certein other witiaesses steted thet their companies

were considering purchasing tpeir own trucks, little definite evicdence

wes offered in support of the proposition that the fellure to accord &

tnird cless rating to drugs would encourage the use of proprietexry

toucks.

ruge ere now rated at taird class in Item No. 685-B of the Dacific
Fre?gh% Taxriff Bureaun Txception Sheet. This reting is not applicable
on Californie intrastate wraffic, and &s To {nterstate itraffic will ex~
oire June 30, 1838, wnless sooner cencelled, changed ox extended.

cerload traffic drugs ere subject to West-

] . .
trenscontinentel less- 0
% but lover less-caxrload commodity rates are

ern Clessificatlon ratings,
meintalned.




Interested cerriers were represented during the early part
of the hearings but did mot perticipate in the presentation of evidence.
They neither supported mor opposed the position teken by the drug in-
terests.

It was apperently assumed throughout the hearings that the
reting established by this Commission for drugs was first class. A4s
e metter of Tect, however, all of the minimum rate orders to which the
drug interests objected specify that when Two Or ZOTe ratinss are provi~
ded in the Testern Classification or Exception Sheet for an erticle in

the Torz in waich 4t is skipped, subject to different packing require-

ments, the lowest of such ratings will spply, without regerd to tke
type of contalner actuedly used. Drugs and medicines not otherwise
classiried, as woll ac :any drug ltens whick are named specirfically iz
the Testerm Classification, are rated at second class or l.ower in some
forms of shipment. Under the provision menticmed the lowest rating

provided for such form of shipment would be eppliceble regardless of

the type of package used.4
4

Some of the commodities on waich ratings lower than first ¢class are

novw spplicable are as follows:
Classitication

Commodity Form Rating

Prugs or Medlcines, N.0.I.B.N. Liquid
Chemicels, N.0.I.3.N. Liquid
Alcohol Liquid

" Solidified
Bark, mediciral - noOt ground Dy
Ckalk, precipitated
Cream Terter
Dip, Animal ox Poultry
Diginfectants, not mediginal

” "

Extracts, meat or medicated

Flowers, Herbs, or Leaves, 70t ground
Fluid, exmbelming

Gelatine (not dessexrt preparations)
Glycerine, other then crude

Gun Aradic

Ticorice Compound

15icorice Txtract - iass
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This it appears that much of the relief sought is already
provided. In fact, in certain instences the minimum rating is even
lower ther the third class exception zere sougit.

Woreover, %he ratimgs contaized in the Testern Classification
represent the siudied Judgment of trarnsportatiorn experts, based upon &
consideration of rolative densities, values, claim bhazard, coxpetition
with other commodities, and upoz the many other influencizg traxsporta-
tion eheracteristics. TWhile 1t is recognized thet departures 2rom these
ratings may in some instances ne werranved due to peculiarities of
transportation cornditions within Califorzia, such departures should orly
ve made arter a cereful consideration oI +he justification and need
therefor. Perticularly, statewide departures should not be made to take
care of locel situwations, nor siould group ratings be changed to remedy
maladjustments in conmection with o few compoment commoditlies. It has
been shown oz the present reccrd that some drug items are of low vaLue,

move in volume and are 2ol essentially different Irom & transportation

standpoint from meXy third class commodities. On tke o%ther hand, it is

apparent that numerous cormodities included witaizn the Grug group, nota-

bly of the nedicinel or cosmetic type, axe of high velue and move in

£ (concluced) Classification

Commodit Torn Rating

Magnesium Sulpbate

0il, Castor

011, Fusel

Oxide of Tin

Peroxide Eydrogen

petrolatur or Petrolatun Preperations

Roots, Licorice (not spent)

- Refined
Sulphate of CoDper
Tertaric Acid
Tater - Mineral
miter Hazel Extract
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small quantities.b While IV may de, therefore, that the itransporte-
tion characteristics of a few drug ivems might entitled them to lower
ratings, 1t cannot be sald that the transporteatiocn cheracteristics of
all drug items, collectively, are such as to Justify a reduciiox on
the drug group as & whole. ZEwexr those Iltems waleh were sald to move
In volume do =0 only between & limfted mumber or points. Clearly a
statewide reduction in ratings dbecause of an unustel volume of mOVe-
ment between certain polints would not dbe werrented. TUpon tals record
it cannot be seld that the transportation cheracteristics of the drug
group as & whole ere such as t© entitle it to & taird class rating.

The Cormission appreciates that the establishment of compen-
satory rates for trausportation within Celifornis mey in some instences
disedvartage Jodbbers and shippers who market their merchendise within
the state in competition with Jobbers and shippers loceted in nelghbor-
ing states and enjoying depressed interstate rates. TVhere Intrastete
retes are sudject to the Juriszdiction of one Commission and interstate
retes 40 those of snother, it is zot umusual to £ind overleppings and
texporeary inequelities, favoring first oze class of traffic and then
the other. However, if nmeither Commission could move to establish Tates
on a sound and compensatory desis until the other had texoz a similer
step, all progress in rate Tegulation would de relted. Should the
devressed interstete rates rexain in effect indefinitely it would
of course be necessery for tois Commission to take ection to insure
that Celiformic interests would be protected. However, &s herein-

vefore indicated, the third class intersiate reting oz érugs is in

¢. Hodbel, traffic maneger for Owl Drug company, testiried Ehat the
velue of drugs, medicines and toilet preparations ranges from $4.00

o $5L.00 per 100 pounds.
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effect for a temporary veriod only. It will expire June 30, 1938,
(unless sooner cencelled, chenged or extended by authority of the
Interstate Commerce Commlssion). TUpon its expiration the interstate
rates will again be subject to the Western Classification ozsiec, and
to tals extent the competitive threat of distridbutors in neighboring
states will be lessened if not removed entirely. Moreover, the com-
petitive influence of interstate jobbing centers extends only within
limited rzdil thereof and is not felt wiformly 2ll over the state.
Bere again a statewide reduction in rating to third class would not be
appropriate. Shoulé modifications prove to be 'necessary to protect

California Iinterests they can Sest be accomplished vy the estabvlishment

of point-to-~polnt rates, related to the rates im effect from the com-

petitive Interstate polnts. It cannot be said on this record that inter-
state competitlion Justifies the statewide reduction in rating sought.

The threat of a diversion of the drug traffic to proprietary
carriage, at least for the shorter hauls, shouwld not be ignored. There
is, however, on thls record no evidence to show that the apolication of
the third class rating would produce rates which would be compensatory
to the carriers for the transportation of drugs and which would enmable
them to perform such transportation without imduly burdening other
traffic. Carriers cannot reasonably be expected %o engage In transporta-
tlon which will not retwra to them the cost of performing the service
merely to prevent its diversion Lo other forms of transportation, nor
could this Commission legally compel them to do So. In the absence of a
showing that the proposed taflrd class rating would produce compensatory
rates, and In the absence of 2 reguest by the carriers to mect the
threat of vroprietary competition, it ceannot be fownd that such potential

competlition Justifies the reduction in rating sought.




While commsel for the drug interests vrosecuted the petition
here on the theory that a reduction in the bvasic ratings was required,
he conceded at the termination of the heering that the matter should
gore properly be handled dy the esteblishment of commodity rates, in
that conditions arffecting particular movements could be given greater
recognition in that mamner. However, coumsel did not suggest wanat the
volume of such commodity rates should e nor did he offer evidence from
which a line of commodity rates might be developed.

It must be remembered that except Lfor & temporary time of

approximately one year's duratlon, drugs have been rated wmder the

western Classificatlion In Californlia over a long period and a heavy

volume of traffic has moved freely under such »atings in the past. The
drug industry in San Francisco grew up during the period in which these
ratings were applicable, wusual competitive ortraffic conditions veing
taken care of by the malntenance of specizl commodity rates without de-
pressing ummecessarily the basic rztings. The establishment of lower
ratings was based solely om the presence of carrier competition and not
upon any need of tiae drug industry.6

In dernying to petitioners the reliefl here sought, 1t is not
to be Inferred that on some particulor drug items or for some particu-

lar hauls a modificatlon of the established rates may not be aporopriate.

6

The third class rating on drugs was first £iled In the Pacific Freight
Toriff Bureau Exception Sheet to become effective June S5, 1935. Prior
to that date, Western Classificavion ratings prevalled. The reduced rat-
ing was expressly filed as a temporary expedient to meet the then unregu-
lated motor truck competition zné bore December 31, 1935, o an expiratlion
date. Thereafter the expiration date was extended to May 31, 1936. On
June 1, 1936, the minimum rates for highway carriers, established by the
Commission in Decislon No. 28761 of Aprll 27, 1836, in Part vAT of Case No.
4088, became effective, the need for the maintenance of temporary ratings
for intrastate was removed, and the authority to maintain the third class:
rating expired.




Yoreover, should trhe depressed interstate rating bde lurther extended,

1% mey bacoxme necessary to estadlish speclel rates in those territories
in which the competition from distriduting centers in meighboring states
is serious. On éhis record, nowever, the rates and ratings heretolore
established for %he transportation of the commodities here involved

should not »e changed.
Tr view of the conclusions reeched in this metter no Turther

order is necessary.
Dated at San Fremcisco, Celifornia, this /A E{ day of

klgse.




