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Decision No. 34004

BEFORE TEE RAIILROAD COMMISSION OF THZ STATE OF CALIFORNIA

In the Matter of the Applicetion of
SARAH ADDIESTONE, executrix of the last
will and testament of TFred Addlestone,
also known as F. Addlestone, deceased,
doing dusiness vnder the fictitious
name and style of Merchants Parcel De-
livery, for an oxder of the Commission
decreoing that the applicant posscesses
and mey exercise an operative right as
a freight forwarder for transportation
of proporty from retall merchants Iin
the City and Cownty of San Franclsco,
State of Celifornis, to their customers
in Alemede, Albany, Berkeley, ZL Cerrito,
Imeryville, Eayward, Oaklend, Pledmont,
Pickmond, Richmond Annex, San Peblo, San
Leexndro, Mt. Zden and all points within
the territory comprehending Burlingene,
Colma, Daly City, Los 4ltos, llenlo Park,
Mouvnteln View, Palo Alto, Redwood City,
Sex Jose, Santa Clars, Sunnyvale, Wood-
side and all izmtermediate points.

Application No. 21887
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Preher, MeClellen & McCarthy, by Fred L. Dreker and Frank
J. MeCarthy, for applicant.

Guy V. Shoup, E. W. Zobbs end M. G. Smith, for Southern
Pacific Company, as thelr interests may appear.

E. E. Haxrt, for Canton Express Co., East Bay Drayage &
Warehouse Co., Haslett Warehouse Co., Interurban
Express Corp., Kellogg Zxpress and Draying Co.,
ferchants Express Corp., Peoples Express Co., Tnited
Trensfer Co., and West Berkeley Express & Draying
Co., Interested parties. .

BY TES COMMISSION:

Ipplicant seeks ex oxder Irom the Comuission declaring
that she possesses e presceriptive right as an express coxporation
(1) for the transportation of packages of mercnandise sold at re-
teil from San Framclsco to purchasers at their respective homes,
office addresses or places of employment in (a) Alameda, Albdany,
Berkeley, =L Cerrito, ZEmeryville, Eayward, Oakland, Piedmont, Rich-
mond, Richmond Anmex, Sam Padlo, San Leandro and Mt. Eden, heroin-




after referred to as East Bay points, and (d) In the territory om-
bracing Burlingeme, Colme, Daly City, Los Altos, Menlo Park, Noun-
taln View, Palo Al%o, Redwood City, Sem Jose, Senta Clera, Sunnyvale,
Toodside and points situated between sall points and San Frameisco,
hereinafter referred to as Peninsulg points; end (2) for the trans-
portation of packages or merchandise welighing not more than twelve
pounds Lfrom retaell stores In San Framc¢isco to branches of such stores
in seild Bast Bay or Peninsula points.

A public hearing was held on ley 2, 1938, at San Franeisco
before Exexiner =. S. Willlems.

A prescriptive right to operate as an express corporation

is predicated on such operations having been commenced prior o

Angust 1, 1953,

The evidence shows that Fred Addlestone, either as a part-
ner Or as sole owner, doing business as Mbrchanﬁs Parcel Delivery,z
wes engeged in performing & retall parcel delivery service within San
Irancisco from 1807 up Yo the time of his demise; thet prior to 1920
he was also eﬁgaged in fransporting propoerty rrom.retaillstores‘in

1 . .
Section SO(T) of the Public Ttilitles Act reads, in part: ™o
express corporation or frelght forwarder shall after Aumgust 1, 1933,
commence operating between points in this State or extend its opera-
tions to o from any point or polnts In this State not theretofore
sexved by it, wnless axd wntil it shall first secure from the Rall-
road Commission, upon Toxmel application therefor, a certificete
+hat public convenlence and necescity require such operation.”™

2 e dusiness operated as Merchents Parcel Delivery was owned and
meneged by Fred Addlestone up to the time ol his death on July 26,
1937. 3y order of the Court, dated July 29, 1937, Howard Addlestone,
wes appointed special administrator ol the estate of Fred Addlestone,
deceased, with autbority to operate the dusiness. By & subsequent
court ordexr dated September 7, 1937, Sarah Addlestone, the applicant
herein, was appointed executrix of the last will and testement of
Fred Addlestone, deceased, and empowered to operate sald business
pending completion of probate proceedings.




San Fremeisco to East Bey and Peninsula points either as & trens-
porté'tion company or as an express corporation; that from 1920 to
August L, 1933, and continuously thereafter, shipments for delivery
“o Zast Bay and Penlnsule points were picked up at retail. stores
and transported by Addlestone or his successors to a terminal in |
Sen Frenclsco and there delivered to the United Parcel Service Say
District for trensportation to the points beyond San Francizco which
transportation was performed under a speclal agreement between
Addlestone or hls successors and United Parcel Service. Shipments
plcked up at retall stores In San Framcisco were recelpted for in
the neme of Merchents Parcel Delivery and charges for the through
trensportetion sexvice weTe billed and collected by Add;estoﬁe or
his successors Irom the shipper. The evidence further shows that
since 1925, an averege of 2,10_0 to 5,000 shipments per month were
vrensported to Zast 3ay and Peninsula points In this menner and that
at no time were less than 30 packages transpoxted in any working dey.
It is apparent Irom the evidence that express operations were Tegu-
lerly conducted by Fred Addlestone in good falith prior to August 1,
1953, end that sald Fred Addlestone therefore possesses & prescrip-
tive right on that date; That such operations were conducted con-
tinvously thereafter by Fred Addlestone, Eoward Addlestone the ad-
ninistrator of the estate of Freld Addlestone, and Sarsh Addlestone
executrixz of salid estate and that the proscriptive right was not
therefore lost through adbendonmment..

It must now be determined whether or not such prescriptive
sights were forfeited for other reasoms. '
| A% no time has o tariff been filed with the Commission
covering the operations in issue as an express corporation. It was

asserted by members of the family of Fred Addlestone and cmployees

long associated in the business that during the entire time since




the comrencement of the business end until-his death .in 1937, Fred
Addlestone actively managed the dbusiness and that for several years
prior to his death ho was seriously 11l and unable to attend to the
operation of said business witb his customary diligence. It was
represented that his fallure to file a tariflr covering the express
operetions was due to his lack of kmowledge of the law and to Snad-
vertence rather than in defiance of regulation. TUnder the circux-
stences 1t 1s concluded that the failure to file a teriff should not
cause the prescriptive right to be forfeited. .‘
Applicent proposed, in the event she was found o possess
a prescriptive right, to file 2 tariff conforming to that attached
t0 its amended epplication marked Exhidit "F". The rates therein
set forth are said to be those which have 'é_eén charged since 1920.
They are in genexal the seme or higher than those charged by the
Ualted Parcel Service for like transportation service but lower than
those of the United Parcel Service for chippers having a smell |
volume, due t0 no minimum charge being provided in commection with
such rates wherecas the tarifr of the Uni't.éd Paxcel provides & week-
1y minimum charge of $2.00. _ o , o
 Certain common carriers engaged in the tremsportation of
property between the polnts involved in the application were repre-
sexted at the hearing bdut offered no opposition to the application.

. TUpon. conslderxation of all the facts of record, we are of
the opinion and find that Serah Addlestone as executrix of the last
will end tes'tament_ of Fred. Addlestone, also known as F. Addlestone,
deceased, doing business as Merchants Paxrcel Delivew’%mpany,
possesses & presc:ip‘£~ive right to operate as an express corporation‘,
(1) for the transportation of packages sold at retall from San E‘r_a.n-g

cisco to purchasers at thelr respective homes, offlce addresses, or

places of employment in (a) Alemeda, Albeny, Berkeley, ZL Cexrito,




Zmeryville, Zayward, Oakland, Pledmont, Richmond, Richmond Annex,

San Pablo, San Leardro and Mt. Zden, and (b) in the territory em-
bracing Burlingame, Colme, Daly City, Los Altos, lMenlo Park, Mountain
Tiew, Palo 4lto, Redwoold City, Sen Jose, Sonmta Clara, Suanyvale,
Woodside end polnts situated between sald points and San Framcilsco;
end (2) for the tremsportetion of packages of merchendise welghing
not more thar twelve pounds from retall stores in Sen Franclsco to

brenches of such stores in said destination territory. .

This matter having been duly heard amd submitted and the
Commission now being fully advised, |

I7 IS EEREEY ORDERED thet Sarah Addlestone, as executrix
of the last will and testament of Fred Addlestone, also known as
7. Addléstone, decoased, doing business wder the fictitious fimm
name and style of Merchants Parcel Delivery, should f£ile with this
Cormission a tariff as en erxpress corporation contain;ng rateé,
rules and regulations covering the operations'desbribed in the f£ind-
ings in the opiniom which érecedes this order, withkin thixty (30)
days Trom the effective date of this order, and in all other re-
spects comply witk ¥he provisions of the Public Utilities Act.

The effective date of this order shHall be twenty (20) dayse
2rom the date heresf. o o

L . N S
Dated at Sen Framcisco, California, this .Jo #, day of
O i, 1938,
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