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BEFORE TEE RAILROAD COMIISSION OF THE STATE OF CALIFORNIA

In the Matter of the Investigation on

tae Commission's owm motion into the

nirhway carricr operations, rates zse No. L28L.
chsrges, contracts and nrac»;ceo o;

CECRGE J. FRATIES, do;n" business. as

ROCK AND GRAVEL TRUC&IVG COMPANY.

HARRY A. ENCELL, for G. J. Fraties, respondent.

ROY 2. THOMPSON, for Truck Owners Association of
Celiforniz, Interested Party.
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This is an investigation on the Commission?s ovn motion
into the nighway carrier operation, rates, charges, contracts and
practices of George J. Fraties for the purpose of determininz whetner
or not s2id respondent George J. Fraties is engaging or has engaged
in the transportation of samd, rock, gravel, road building material,
exceveted material, building metericls, csphaltic concrete, decom-
posed granite and stablilizing materiols, or any of them, in dump
“rucks, ot rates less than the minimum rates for such itransportation
2c established by oxrder of the Railirozd Commission in Decision No.
28625, o zmended by Decilsion No. 28336, Case Mo. 4087, or is

nzrging or collecting or has chorged and collected such lesser rates
for such transportation, in violatlion of said order and of Section 10
of the Higaway Carriers! Act (Chapter 222, Statutes of 1935 as
amended) in comnection with service agreement No. 33401, dated
Januwary 10, 1938, between respondent George J. Fratieﬁ and the
Depsriment of Public Works, Division of Highways of the State of

Californiz, for the transportation of such materials in fouwr L—~cublce




yard dump trucks in Highway Division District No. III and for the

vrpose of determining whether or not any permit or permits of saild
respondent should be cancelled, revoked or cuspended for such
violation.

A public hearing in this metter was conducted by Exominer
deGettigen in Merysville on February 1, 1938, and in San Franeisco
on February §, 1938. The matter wac submitted and is now ready
for decision.'

The facts In this case as developed from the testimony
of witnesses and exhibits making up the record herein show <hat
G. J. Fraties, doing buciness under the name and style of Rock &
Gravel Trucking Company, &5 a radizl highway common carrier
(1~1055), received a "Notice to Prospective Bidders” (Exaibdit 1),
daved Decexber 27, 1937, advising that District IXI of the Division
of Highways would have usc for fowr 4-cubie yard dwmp trucks and
certain other equipment for approximately tairty-five days beginning
January 10, 1938. The couipment was to be used for excavation of
earth work on the Featner River Highway approximately eighteen miles
east of Oroville. On January 2, 1938, Rock & Gravel Trucking
Company returned ite bid sheet to the Division of Highweys (which
bid sheet forms part of Hxaibit 1) by which 1t agreed to furnish
suen trucks at $2.69 per howr, including drivérs' wages at 75 cents
per aouwr. The record furtier shows that on Januéry 10, 1932, Rock
& Gravel Trucking Company entered into Service Lgreement No. 33401

(Exaibit No. 2) %o perform the work as described in the ™Notice to

Prospective Bidders) at the rate of #2.40 per hour, including
%

drivers?! wages. 1is ogreement according to the record was approved

by the Division of Highways oa Januvary 21, 1938.

(1)The hourly rate of pay for dump truck operaftors in tals section
of the State was established as 75 cents per hour.
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Further testimony and Exnibit Wo. 2 (Department of Public
Works, Division of Eigaways Equipment Fentel Pay Roll) showed that
the Rock & Gravel Trucking Company had in use four 4-cuble yar
duxp trucks from January 1l to January 29, inclusive, pursuant to
the terms of Sexrvice Agreement No. 23401.

The recoré furtaer shows_that the trucks were all loaded
under & power shovel and the wo:k performed consisted of the re-
moval of slide maverial, in dump trucks, from the Feather River
Highway.

Referring to Exhinit No. A-l of Decision No. 28836, in
Caze No. 4087, which was made a part of this record by reference,
1%t appears that the minimum rate for vransportation of excavated
raterial when loz2ded by power shovel in Northern California in
trucks of 3%-cubic yards or over, but less than 4i-cubic yards,
is $2.15‘per nour. To tnis nourly minimum rate must be added the
provailing hourly wage for drivers, in this instance 75 cents per
nour, necessitating that an hourly rate of $2.90 be assessed for
thic job instead of $2.60 as bid by Rock & Gravel Trucking Company.

In the record by reference is Application Wo. 21711,
£iled by Ceorge J. Fraties for relief, under Secction 11 of the

Edghway Carriers?! Act, from the rates specified by Decision No.

23625, as amended by Declsion Ko. 28836, in Casec No. 4087. This

epplication was filed with the Commission on Jamuary 14, 1923, and
*ne relies couzhy was for the Job referred to herein.

Counsel for respondent stipulated to the facts as hereto-
core set forth admitting that respondent had agreed to perform this
work for less than the minimum rates preséribed by *he Commisscion

and appliczble in the particuler instance.




In his delfense respondent referred to the Entremont
2

Case now pending before the Supreme Court of this state and, also,
to certain correspondence consicting of letters dated October 15,
1937, December 16, 1937 and December 17, 1937, between the Com-
mission and respondent, which respondent contends should be
deemed a mitigating circumstonce In the instant proceeding.

TUntil 4t has been jJjudicially determined that the Commis-—
sion lacks authority to regulate operations of the character nere
involved, it rests under the duty of enforeing the highway carrier
acts. In this procecding no showing hac been made vending in any
way to nodify our preoviously expressed opinlon that such operations
fall within our Jurisdiction.

In connection with the correspondence referred to, it may
be sald that any mitigating circumstance which may possibly have
existed disappeared completely with the receipt by respondent of
the Comnissiomn®s lotter of December 16, 1937, wherein thls operator
wes definitely advised that:

nUnder date of October 15th we adéressed a letter o

you in reply to yours of September 29%n, In which it was
stated that the Commission deemed it inappropriate To
wdertakxe action with refercnce to aighway carriers per-
forming service for the Division of Hignways ot rates less
+han the minimum established by the Commission without
special suthority therefor, pending final determination of
the czse of Entremont vs. Railroad Commission.

nLs 4t appears this case will not be £inally declded

for some time, it has been impossible Yo adhnere to the
policy indicated in that letter. Snortly after it was
written, 2 rumor arose that no enforcement of tae Elghway
Carriers! Act whatever was to be undertaken by the Conm-
micsion. Considerable publicity thercupon wes given the
following statement of the Director of Transportations
MtThe rumor 15 entirely false. On the
contrary, the Commission is now enlarging its

staff of insvectors and attorneys to wage 2
vigorous campaign of enforcement, and will use

(Z)Entremont v. Reilrozd commission, S.F.No0.15,77z, now under
subnmlssion.




2ll its powers and resources to the fullest
excent noscible to enforce the transportation
laws and the Commicsiont!s orders. No infrac—
tions of law or of the Commission!s orxders
vill be condoned.?

" ,

nThe same Information was given you more recently in

person and wgtn specific refercnce to service for the

Division of Highways by Inspector T. H. Griffiths cnd

Scott Elder, Assistant Attorney for the Commiscion. This

letter 1s in furtacr confirmation of that information and

to make clear to you the present attitude of the Commission

on the subjeev, lest you should act to the contrary in mis-

token reliance upon the letter of October 15th.

TYouw will understand by this that the Commission feels
itself obliged to, and will, insict upon strict complliance
witza all provisions of the Eirhway Carrierst' Act, the City
Carrierst?! Act and 1ts orders issued pursvant thereto, in
conncetlon with all transportation service, including that
performed for state, county, munleinal and federal govern-
ments wntil directed otherwise by competent authority.w

Te cammot agree, in view of the lapse of time between the
date of thls letter and the signing and approval of Service Agree-
ment No. 23401, that respondent was Justified in relying on any
earlier correspondence. Rather, it appesrs that, evea aftor beling
i full poscession of the facts covering tac Commizsionts poliecy in
theze matters, respondent cntored into aon agreement to transport
property by dump truck at less than the minimum rates preseribed by
this Commission. Thic fact seems further cestablished by the filing
of Application No. 21711, on January 14, 1938, thrce days asfver the
commencerent of actual work by respondent.

Based on the record herein and after duly considering each
and every circumstence in connection therewith, we are of the
opinion that G. J. Fraties, doing business as Rock & Gravel Trucking
Company, has violated Decision No. 28625 as amended by Decision No.
28826 by reason of performing work under Service Agreement No.3340L

at a rase or charge less than “he minimum retes establisned by s2id

decision for dump truck operation of the kind and character hereto-
d

fore deseribed ond that, pursuant to the acuthority vested in the
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Commission by Seetion 1i% of the Eighway Carriers! Act, Chepter 223,
Statutes of 1935, as amended, his radial highwey common carricr
permit No. 1=1055 should be suspended for 2 perlod of thirty days
from theheffective date of this order.

An order of the Commission directing the suspension of an
operation is in its effect not unlike o injunction by a court. A
violation of such order constitutes a contempt of the Commlssion.
The Colifornia Constitution and the Public Utilities Act vest the
Commission with power and auvthority to punish for contempt in the
same manner and to the same extent as courts of record. In the

event a perty is adjudged guilty of contempt, 2 fine mey be immosed

1n the amount of $500.00, or he may be imprisomed for five (5) °

days, or both. C. C. P. Sec. 1218; lMotor Freisht Te L _Co. V.
Bray, 37 C.R.C. 224; re Ball apd Saves, 37 C.R.C. 407; Vgrmuth v.
Stampex: 36 C.R.C. 458; Plopeer Sxpress Company v. Keller, 33¢C.R.C.
57.

Tt should also be noted that under Seetvion 14 of the
Bighway Cerriers? Act (Chapter 223, as anended), a person vho
violates an order of the Commission is guilty of a mizdemeancr and
is punisheble by 2 fine not exceeding $500.00, or by imprisonment in
“he county jail not exceeding three months, or by both such fine and

imprisonnent.

ORDER

Public heoring having been had in the zbove entitled pro-
ceeding, evidence having been received, the matiter having been duly
submitted and the Commission being now fully advised,

TT IS TERERY FOUND ac a fact that respondent George Je
Praties, doing busiress as Rock & Gravel Trucking Company, 4id on
tne 1ltha day of January, 1938, and continuously thereafter to, and
including, Januory 29, 1928, engage in %the transportation of ex-~
cavated material on the Feather River Highway approximately eighteen
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miles east of Oroville pursuant to and in accordance with Service
Agreement No. 22401, executed by said respondent and District No.
III, Division of Eighways, Department of Public Vorks, of the

State of California, at rates or charges which were less than the
mind rates prescribed by the Railroad Commission in its Decision
No. 28625, 25 zmended by Decision No. 28336, in Case No. 4037, in
violation of the wprovisions of said Decision No. 28625, zc amended
by Decision No. 283326, and of the Highwey Carriersf Aet, and particu-
larly, Sectlions 2 and 10 thercof.

IT IS FEREEZY ORDERED, by reason of such offense,

(1) That respondent Georze J. Fraties shall immediately
cease and deslst and thereafter abstain from charging, demanding,
collecting or receiving any charges for the transportation of the
property desceribed in Decision No. 28625, as amended by Decicion
No. 28836, Case No. 4087, less than those prescribed in said
decicions, unless and until proper relief has been sought for and

obtained pursvwant to Section 1l of the Highway Cerriers! Act.

(2) That radial highway common carrier permit No. 1-1055

fLssucd to Ceorge J. Fratics, doing business as Roeck & Gravel Irucking
Company, be and it hereby is suspended for a beriod of thirty (30)
the djzz&aay of %_“z_‘%__ and continuc until the _2,_4,1_ day of

ok , 1938, BLth dbtes inelusive, if service of this order
hall have been made upon recpondent Ceorge J. Fratiee nore then

swenty (20) days prior to the ;QJZEE day of GHJ,Q,, , 1938, other-
wise, said thirty (30) day period of ,usncnsidé shéll commeence on the

effective date of this order and continue for a peried of thirty (z0)
daye thercafter.




(3) Taat during sald perlod of suspension respondent
shall desist and gbstain from engaging in transportation of
propervy {or compensation or hire as a business over any nublic
highway in this State, not exclusively within the limits of any
incorporated city or city and county, by means of a motor vehicle
or motor vehicles, and from performing any other service as 2
radizal highway common carrier as defined in said Figaway Carriers?
Act. |

Tne Secretary of the Rallroad Commiscion is hereby
cuthorized and directed to cause service of a certified ¢opy of

this order to be meade upon respondent Georze J. Fraties.

The effcctive date of this order shall be twenty (20)

ays after the date of service hereof upon respondent.

Dateé a2t San Froneisco, California, thisqglgﬁfzzgay of
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