
Decision No. 

:BEFORE T}lE PJ..ILROAD C01XCSSION OF THE STATE OF CALIFORNIA 

In the Matter of the Inveztig~tio~ on 
the Commission's own motion in.to the 
h1ehway c~rricr operations, rates? 
ch~ges, contr~cts and ~ractices or 
GEORGE J. FRATIES, doing business. as 
ROCK ~m GRAVEL TRUCKI~G C01~AlTY. 

F~~Y A. ENCELL, for G. J. Fr~tics, re~pondent. 

ROY B. T:~OMPSON" for Truck Owners Association of 
Californi~, L~terested Party. 

BY TEE COMMISSION: 

This is ~~ investigation on the Commissionfs ovm motion 

into the highway c~r:i.er opero.tion" rates, charges, contracts and 

practices of George J. Fraties for the p~pose of determ1n1ng whether 

or not s~id respondent George J. Fr~ties is eng~gir~ or ~1aS engaged 

in the transportation of sand, rock, er::lve1, road building material, 

exc~v~ted :r.atc:t"1o.1, bu:tldi.'"lg :n.c.tcrio.lz; \lzpho.ltic concrete, decom.-

,osed granite and stabilizing materials" or any of them, L'"l dum~ 

trucks, ~t rates less than the minimum rates for such transportation 

as established by order of the Railro~d Commission in Decision No. 

28625, ~: ~endcd by Decision No. 28$36, Case No. 4037, or is 

ch~rging or collecting or hes chcrge~ ~d collecte~ such lesser rates 

for such tr~sportation, L~ violation of so.id order and' of Section 10 

of tho Highway C:n-r:Z.ers f Act (Chapter 223, Statutes or 1935 as 

amended) in cO::l.~ection nth service :l3ree:ncnt ~ro. 33401" d:.!tcd 

J~'1Jr'ry 10, 1938, between respondent George J. Fraties o.nd the 

Deps.rtment of Public 'Norks, DiVision of Highways of the Sta.te of' 

California, for the tr~nsportation or such materialz in four L~ub1c 

, . --



·e 

yard dump trucks i..", Highvlay Division District !ITo. III and tor the 

purpose o~ dctc==ining ~hcthcr or not ~~ permit or ?crm1ts of zaid 

respondent should be cancelled, revoked or suspended for such 

violation. 

A public hearing in this matter was 

~cGettigan in 1~zvil1e on Feb~ry 1, 193$, and in San Francisco 

on Feb~ry 81 1938. The matter ~s submitted and is now ready 

for decision.1 

The !~cts in this case as developed from the testimony 

of T.it~esses and exhibits makine up the record herein show that 

G. ,1. Fr:;:.ties, doi.."lg 'b~iness under the n:::.me c...."ld style o! Rock &: 

Gr~vel Trucking Company, :-J.z a r.:ldi:-J.1 hiehway common carrie:!'." 

(1-1055), received a nNotice to Prospective Bidders" (Exhibit 1),. 

d~tcd Decc:bcr 27, 1937, advising that District III of the Division 

of Righ7roys ','iould. have usc for four 4-cub1c yo.rd dump trucks :md. 

cert~in other equipment for approximately thirty-!ive days beginning 

Janu~y 10, 1938. Tnc eoui~ment was to be used for excavation of - .. 
eart~ work on the Feather River Highway appro7~~tely e1~kteen mi1e$ 

e~st of OrOVille. On J~~uary 3, 1938, Roc~ & Gravel Trucking 

Com,a.~y returned its bid sheet to the Division of Highways (which 

bid sheet forms part of EY.l'l.ioit 1) bY' which it agreed to fta"nish 

such trucks at $2.60 per hour, including drivers' Imges ~t 75 cents 

0 ... "'"'0" .... p" • ... ~. The record further shows teat on Januzry 10, 193$, Rock 

8: Gr::..vel Trucking Compc.ny entered into Service Agreement No. 33401 

(EY..hib1t ~ro. 2) to perror:: tho work as described in tho "Notice to 

Pro~~cctive Bidders) at the r~te of $2.60 per ~our, including 
.. (1) 

drivers! ~ges. n~is cgreement according to the record was approved 

by the Division of Hiehways on J~~uary 21, 1935. 

(l)Tae hourly rate of pay for dum~ truck operators in t~1s section 
of the St~te ~~s established as 75 cents per hour. 
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Further t0st1mony and E7_1.i'bit 1-10. 3 (Department of Public 

Works, Division or Highways Equipment Rental Pay Roll) showed that 

the Rock & Gravel Trucking Company had in use four 4-eubic yz.rd. 

dump trucks from J~U2rY 11 to January 29~ inclusive, pursuant to 

the terms of Service Agreement No. 33401. 

The record further shows that the trucks were all loaded 

under a po~er shovel and the work performed consisted or the re-

moval o~ slide ~tcrial, in dump trucks, from the Feather P~ver 

Highway. 

Referring to Exhibit No. A-1 of Decision No. 28836, in 

Case r,ro. 4087, which was ::nndc a part ot th1s record 'by reference, 

it appc~~ that the mL~imUm rnte for trnns~ortation of excavated 

material when loaded by power shovel in Northern California 1n 

trucks of 3;-cubic yards or over, but less than 4~-cubic yards, 

is $2.J.5 per hour. To this hourly mi."'lim'Ilm r.;ltc must 'be ad.Cled the 

prevailing hourly wage for drivers, in this inst~ce 75 cents per 

hour, necessitating that an hourly rate of $2.90 be ~ssessed for 

this job L~ste~d of $2.60 as bid by Rock & Gravel !ruc~~g Co~pany. 

In the record by reference is Application No. 2l7ll, 

filed by George J. Fraties for relief, u.~der Section II of the 

Ei&nw~y Carriers! Act, trom the rates spe~1f1ed by Decision No. 

2862$, as amended by DeCision No. 28836, in Case No. 4087. TAis 

application was filed ,dth the Commission on January 14, 1938, and 

the relief sought we: for the job referred to here~. 

Counsel for respondent stipul~ted to the facts as hereto

fore set forth admittine that respondent had agreed to perform this . 
work for less than the mjnjrnum rates prescribed by the Commission 

~~d ~~nlic~ble ~~ the narticulcr in~tance • .. - .. 

? '" 
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In his dei'ense respondent referred to the Entremont 
(2) 

Case now pending before the Supreme Court or this state and, also, 

to certain correspondence consi~t1ne of letters d3.ted October 15, 

1937, Deccmber 16, 1937 and December 17, 1937, bet".'leen the Com-

~ssion ana respondent1 .. hich rezpondcnt contend~ should be 

deemed ~ mitigating circumst~ce in the instont proceeding. 

Until it has been juo.icia1ly determined that the Commis

sion l~cks authority to regulate operations of the ch~acter here 

involved, it rests under the duty or cn!orcL~g the highway carrier 

acts. In this proceeding no showing has been ma~e tending in any 

way to ~odify our previously c:~ressed opinion that such oporct1ons 

fall Wi tr...i...'I'l our jur1so.iction. 

In connection with the corresponeence rcferred to? it may 

be ss1d that any mitigat1ng circumstance which may possibly have 

existed d1sappe3red completely ~~th the receipt by respondent or 
the Commission's letter of December 16, 1937, wherein this operator 

was definitely advised th~t: 

nUnder d~te of October 15th we ad~essed a letter to 
you in reply to yours of September 29th, in which it was 
stated that the Commission deemed it inappropriate to 
un~ert~e action with reference to ~iehway carrier$ per
forming service for the Division of ~1ehways at rates less 
than the minimum established by the Co~ssion without 
s~ccia1 authority therefor, pending final determination of 
the c~se of Entremont vs. Railroad Commission. 

trAs it a'C'Oears this case will not be i"ir..ally decid.ed 
for some time: A it nes been impossible to ~dhere to tho 
'001ic7 indicated in thct letter. Shortly artcr it v~a.s 
~Titten1 ~ rumor arose that no enforcement of the Eighway 
C~riers TAct wh.';i, tevcr was to 'be undertaken by the Com
mission. Considerable publicity therc~pon w~s given the 
!ollo~~~ statement or the Director or Transportation: 

nfT~e rumor is entirely false. On the 
contrary, the Commission is now enlarging its 
staff of ins'r)cctors and ,'lJctorneys to wage a. 
vigorous c.'lmpaien of en!orcement, ana. will use 

2 Entremont v. Railroad Commission1 S.F.No.15,772, now under 
submission ... 



ell itz powers and resources to the fullest 
extent !,os~1'blc to enforce the tro.nsportation 
laws and the CO~$sionfs orecr~. No infrac
tions'o! law or of the Commissionfs o~ders 
will be condoned.! 

~ , "n1C $cme 1nform~t1on was given you more recently ~ 
person ond w'ith specific reference to service tor t..""e 
Division of EighmlYs 'oy Inspector E. H. Griffiths mld 
Scott Elder, Assistant Attorney tor the Co:m1zzion. This 
letter is in furt~cr confirmation of tnat information and 
to make clear to you the present attitude of the Commission 
on the subject, lest you should act to'the contrary in mis
t~~en reliance upon the letter of October 15th. 

TrYou will understc.nd by "chis that the ComW.ssion feels 
itself obliged to, o.nd will, insist upon strict com~li:mce 
with ~ll provisions of the n1ehway Carriers' Act, the City 
carriers! Act and its orders issued pursuant tncreto, in 
connection with ~ll transportation service, including that 
~er£ormed for state~ county~ municipal and federal govern
ments until directed othernize by competent authority.~ 

Vie cannot agree, in vie", of the lapse ot time between the 

date of this letter and the signing and approval of Service Agree

~ent No. 33401, that rc=~ondent was justified in ~elying on any 

earlie~ correspondence. Rather, it ~ppe~z that, even ~tcr be~g 

~ full ~oz=eszion of the !~cts covering the Co~~:sionTs ~11¢Y in 

these matters, respondent entered into ~ ~grcement to transport 

property by dump truck at less than the minimum rates prescribed by 

this Commission. Tnis fact seems further cstablishe~ by the filine 

of Application No. 21711, on J~unry 14, 1935, t~~cc d~7s ~tcr the 

commencement of actual work by respondent. 

~sed on the record herein and after duly considering each 

~nd every circumstance in co:lncct1on thercVti th, we are of the 

o!,1n1on that G. J. Fraties, doine business as Rock & Gravel Truc:kine 

Company, has violated DeciSion No. 28625 as amended by DeciSion No. 

28836 by reason of performing work under Service Agreement No.33401 

at a rate or charge less than tnc minimum rates established by said 

deciSion tor dump truck operation of the kind and character hereto

fore described and tr~t, purs~~t to the authority vezted in the 
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Co~ssion by Section 14t of the Eieh,v.ay Czrriers' Act, C~pter 223, 

Statutes of 1935, as amended, his radial highwny common c~ricr 

permit No. 1-1055 should be suspended for a period of thirty days 

from the effective dzte of this order. 

An order of the Commission direetL~g the suspension of 3n 

o~eration is in its effect not u.~1kc ~~ injunction by a court. A 

violation o~ such order constitutes a contempt of the Commission. 

The Califo~1a Constitution ~d the Public Utilitie: Act vest the 

Commission v~th power and authority to punish for contempt in the 

same manner ana to the same extent as courts of record. In the 

event a p~ty is adjudged guilty of contempt, ~ fine may be imposed 

1.."1 the ::.mount of $500.'00, or he may be imprisoned for five (5) ., 

days, or both. C. C. P. Sec. 1213; Motor Ft~i~ht Termipal Co. v. 

~, 37 C.R.C. 224; re ~y,lJ. avO ;rayes, 37 C.P..C. 407; W~m2..th v. 

Stompcr; 36 C.R.C. 458; P.1op.eer ~r0ss Com'l):nu.: v. X~11et" .33 ~.R.C. 

57l. 

It should also be noted that under Section 14 of the 

Highway C:lrriers T .P.et (Chapter 223., ~s :;unended), a person who 

violates an order of the Commission is guilty of a misdemeanor ond 

is punishable by a fine not exceeding $500.00., or by imprizo~ent in 

~he county jail not exc~eding three months., or by both such fine ~d 

imprisonment. 

QB.12EB. 
Public hes=~~z havL~ been had ~~ the ~bove entitled pro-

ceed~~g., evidc~ce r~ving been received., the matter having been duly 

subnLttted an~ the CommiSSion being now tully advised, 

IT IS F~~ FOUND ~z ~ t~c~ that respondent George J. 

:ra~ies, doir~g business as Rock & Gravel Trucking Com~y., did on 

the llth day or Jzn"z:ry., 1938, a.nci. continuou::;ly therca;Ctcr to, and 

including, Janu~~y 29, 19~5, engage in the transportation of ex

cavated material on the Feather River Hiehway approxi~tcly eight~ 
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miles east of Oroville pursuant to and L~ ~ccordance wlth Service 

Ag~ecment No. 33401~ executed by said r0spon~ent and District No. 

III, Division of Eighways, Department of Public V:orks-" of the 

State or Califorr~a, at rates or ch~~ges which were less th~~ the 

:ir~ r~tes prescribed by the Railroad COmmission in its Dccision 

No. 28625, as ~endec by Decision No. 2e8~6, ir. Case No. 4087, in 

violation of the provisiO""'-s of said DeciSion No. 28625,. as amended 

by Decision No. 28836, and of the ?'ighway Carriers' Act, and particu-

larly, Sections 2 and 10 thercot. 

IT IS HEREBY ORDERED, by reason of such ofrense, 

(1) Z~at respondent George J. Fr~tics shall immediately 

cease and dcsist ~~d thereafter abstain from charg~~g, demanding, 

collectL~g or receiving any charges for the transportation of the 

property described in Decision No. 28625, as amended by Decision 

No. 2SS~6, Case No. 4087, less than those prescribed in said 

decisions, unless and until proper relief has been sought for and 

obtaL~cd pursuant to Section 11 of the Highway Carriers' Act. 

(2) Tnat r&dial highway common carrier permit No. l-lO,$ . 
issued to George ~. Fraties? doing business ~s Rock & Gravel Trucking 

Company, be and it hereby is suspended for a period of thirty (30) 

d~ys; tr~~ said thirty (~O) ~ay period or suspension shall commence 
~ I,; II· )- '" rk 

o~L:~.e ~day or h and continue until the 2,'a
1 

day of 

~~., 1938, ~oth dates inelusive, it: ~crvieo of: this ord.er 

sh~ll have been made ~pon re~pondcnt Ceorge J. F=aties more tbzn 
.; .'. .J 1".; , 

twenty (20) days prior to the -6 i-el.. day of c.Yv£.~.. , 1938, other-

Wise, said thirty ('0) day poriod o~ suspens1Yn shall comm~ce on the 

effective date of this order and continue for a period of thirty (30) 

days thereafter. 
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(3) ~~t during saiQ period or suspension rezpondent 

shall desist ~~d ~bstain from eng~ging L~ tr~~zportation of 

property for compensation or hire as a buziness over any public 

highway in this State, not exclusively Within the l1m1tz o~ ~ 

incorporated city or city and county, by me~s of a motor vehicle 

or motor vehicles, and from perrorming any other service as a 

radial h1ehwc.y common carrier as ~ef1ned in said Eighv~y Carriers T 

Act. 

The Secretary of the R51lro~d Co~scion is hereby 

cuthorized and directed to cause service of a cert1!ied copy or 
this oreer to be m3de upon respondent George J. Fraties. 

Tne effective date of this order shall be twenty (20) 

days after t~e d~te of service hereof upon respondent. ~ 

Dated ~t S:l.""J. Frc.nciseo, Co.l1!orni3., this 2- 7 c:.o.y of 

(j tIm'" , 1938.' 
~ 
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