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Decision XNo. 3 036

BEFORE THEE RAILROAD COMMISSION OF TEE STATE OF CALIFORNIA

In the matter of the Investigation on
the Commicssion's own motion into the
vessel operations, rates, charges,
contracts and »ractices of JUHL BROS.,
a copartneorship, EENRY L. JUEL, H. JUEL,

and M. JUEL.

In the Matter of the Application of
HENPY A. JUHL exé M. R. JUHL, copertners
dolpng bvusiness wndor the neme and style
o2 JUHL PROS., for a vpermit under the
For-Eire Vessel Act of the State of
Californiza vo operate vocsels for
transportation of droperty for compensa-
tion on the inland waters of the State
ot Cellifornia. ‘

Case No. 42380

Appl. No. 21659

DRIGIN

J. Pichard Townsend and E. R. Bolander, Jr., by
H. 2. BPolander, Jr., for respondents.

L. L. Whittle, for Southern Paciflic Company,
Northwestern Pacific Rallroad Company and
Petaluma and Seata Rose Relilroad Company, as
thelxr Interests may appear

G. 2. Burst end G. E. Duffy, by C. R. Bishop,

-for The Atchison, Topeka and Santa Fe Rallway
Compeny, as Lts interests may appear

Gwyn E. Baker, for Bay Citlos Transportation
Company, as its interests may appoear

L. N. Bradshaw and J. L. Amos, for The Western
Pacitic Pallroad Company and Sacramento Northern
Raillway, as thelr Interosts may appear

McCutcken, Olney, Memmon & Greene, by F. W. Mlelke,
for The River Lines, as 1ts interests may eppear
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APPEARANCES

BY THZ COMMISSION:

Case No. 4220 1s am lnvestigatlon Ilmstituted by the

Commission on 1its own motion for the purpose of inquiring into

the operations, rights, charges, classitications, corntracts and

practices of Eenry A. Jubl, E. Juhl and ¥. Juhl, as individuals




b
and as copartners doing business as Juhl Bros.

Application No. d659 is an applicatiorn of Henxry AL
Juhl end M. R. Juhl, copartners doing business as Juhl Bros.,
ceeking a permit to operate vessels as a ”for-hire"’ carrier for
the trzansportation of all kinds of lumber botween any ané oll.
p0ints on San Francisco Bey, San Pablo Bay, Sulsun Bey, the
Sacramento River, the San Joaguin River and thelr respoctive tri-

tutarics and sloughs, under writton conbracts with four named shippersi

.
More particularly, Case No. 4280 involves a determination of
(a) TWaether or not the prescriptive comuon carrior veos-—
scl operatlive rigkv for the transportation of hey and grain doter-
mined by Decision No. 58282 of October 14, 1935, in Case No. 4012;
has been adandoned by reason of the failure of J‘ub."s. Eros. %o ¢con-
duet oporations under and pursuant to sald operative :risht- end

whether or not sald oporative right should beo declared ¢ancelled,
revoked and amnulled by recson of sald abantomzent;

(b) Whethor or not sald Jubl Bros., or cxy of the meme-

Ters of seld cops.rtnership, hove or are oengaged or any of them hes
or is engeged in operating amy vessel for the transportation of
Dersons Or Proporty as & common carrior bdetween points other than
Those embraced in sald prevcripnve operative right adbove mentioned,

thout first having ovtained from the Railroad Commission 2 certi-
"':.cate of public convenlonce and necessity, thorefor, in wviolation
of Section 50(&) of the Pudblic Utilities Let.

(c) Vhether or not sald Jurl Eros., or any of the mom-
bers of salé copartnership have or aroc ongaged or any of them haz
or 1s engeged In operating any for-hire vessel for the transporte~
tion of persons or yroperty for compensaetion or hire between points
oxclusively on the inland waters of this State without first having
secured a permit from the Commission, in violation of the For-Eire
Vessel Act; and

(&) Whetbher Henry A. Jubl has operated any for-hire ves-
sel for the transpoxrtation of versons or proverty for componsation
or hire bYetweoen polnts or for shipmoents other than those authorized
by the for-kire vessel permit Lssued on Iuly 27, 1937 to sald Henry
A. Juhl by Decision No. 29989, in Application No. 20469, in violation
of the latter decizion, and wae‘cher selid Henry A. Junl ha° charged
or collected reates greater, less, or dlfferent than those lawfully
anplicable for such service, os specified in his tariff filed with
the Commission, and if such violation occurred, whether or not sa.a.d
pormit should be revoked for such violation.




Public hecrings were had at San Francisco before Exominer
E. S. Willfiams and the matters were submitted on briefs.

It was stipulated at the hearing that the copartnership
consisting of Henry A. Juhl, H. Juhl and M. Juhl kad not transported
tny property by vessel umcler their preseriptive common carrier
rights for approximately three years; that such operative rights
had been abanéoned; that there was no intention of reswing service;
sad thav cald common carrier rights shoﬁld be revoked.

Insofar as The propriety of past for-hire vessel opera-
tlons 1s concerned the record shows that during 1936 and 1937

nuperous shipments of Lumber were transported by EHenry A. Jubl be-

tween points ffbﬁ-and to which he had no authority or right to

render service elther as a common carrier or as a for=hire vessel
carrier. Shipper witnesses, representing Napa Lumber Compary,

Eobbs Wall & Company, and Charles R. McCormick Lumber Company, testi-
{led that Henry A. Jubl bad been willing at all times to transport
thelr shipments and that no request for transportation service had
ever been refused by him; ond, further, that no written contracts

had ever been executed by any of sald Shippers with him. They

stated that when their firms had shipments to move they commumicated
with Henry A. Jubhl, Informed hizm <hat Shipments were available,
requested a rate gquotation and, if the rate was satisfactory, tendered
the shipment for transportation. The record indfcates, moreover, that
the paritnership, of which Henry A. Juhl 1s the active managing partner,
bad performed tramsportation services for wailch meither 2 certificate
of public comvenience and necessity nor a for-hire permit were held.
Henry A. Jubl conceded this to be true, the only Justification offered
by bim in defense of these admittedly unlawful operations being that
“the transportation of the traffic referred to Was necessary to enable
nm to make 2 living.




The 1nsfant application for a for-hire permit is
supported by proposed conzracts wherein the Pacific Lumber Company,
Hobbs Wall & Company, Napa Lumbcr Company amd Noah Adams Lumber Con-
Pany would agree to tender to applicants aonually 2 minimum amownt
of tomnage for transportation. By their terms, the contraéts state
~ that cach shipper will offer to Juhl Bros. at least €0,000 board

feet of lumber per year, at rates speclfied in applicantts proposed
tarlil attached to the application filed with the Comnfssion. Thae
term of tne contracts are all for cne year, with provision for ex-
tension from year.to.year thereafter wnless canceled by'notirica-
tlon upor ninety (20) days! notice by one party to the other.

~ Bey Cities TranSport_tion Company, Crowley Launch and Tug~
bo“t Company, The River Lines, Southern Pacific Company, North-

estern Facific Ratlroad Company,_?etaluma and Santa Rosa Railway
Company, Western Pacific Rallrozd Company and Sacramento Northern
Rallway, protested the granting of the for-hire permit here sought.
They contended that the proposed operation will be that of a common
carrier and not private in nature, that there is insufficlent tonnage
avallable to sustadin tae proposed operations and thet applicants are
not fit partles to hold a for-hire pernit.
They argued (1) that the operations comducted during 1936 and

1937 were in the nature of common carrier services, (2) that the max-
izum board foot requirement of the proposed comtracts is so small as
to enzble trhe lwmber shippers to tender not more than one shipment |
during the entire year, and (3) that the evidonce of past wlawful
operations of Jubl Bros. indicated that applicants would, if granted

2 pernlt, agaln engage in operations inm excess of those authorized
in such permit.

In view of the admitted facts of record that Ehnry Ae

Jubl 25 an individual and Heary A. Juhl and if. R. Jubl as nemvers

of tae copartnership;transgorted proverty on the inland waters
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over & comsiderable period without regerd to the requirements of
the Public Utilities or For Hire Veasel Acts, or to the Commission's
orders issued pursuant thereto, it does pot appear that these appli~
cants are fit or proper persons to hold or operate under a for-hire
permit.

Applicantts counsel assumed the positionr that this Come
migsion does not possess any discretionary power under the For-Hire
Vessel Act to withhold or deny the permit sought herein. Briefly
stated, it is his contention that while the Commission hes the
power tO revoke & permit of any foxr-hire vessel carrlier, upon good

cause shown, it may not exercise sny diseretion thereafter, dut must

grent o permit %0 any carrier who files am application in con.fomi‘t;y

with the provisions of Section 4 of the 4Act. We believe that the
power O Tevoke a permit is a nullity if discretion mey not be ex-
ercised In granting a new permit to a former violetor of the Tor-
Eire Vessel Act. To deny such discretion would emebdle the appli-
cant, after rovocetion of his prior permit, to demend Immediately
and secure a new permit for the seme commodities between the seme
points over which he had been previously operating in violation of
the lew. We believe that the legiszleture 4id not intend such
ineffectual and nugetory administration of the Act.

Tpon consideration Of all the facts of record in these
proceedings the Commission fLinds

(1) tkat the prescriptive right to tremsport property

by vessel as a ¢common carrier held by Tuhl Brosz. under Deci-

gion No. 28282 in Case No. 4012 b.gs beon ebendoned and 3khould

be Tevokel:
(2) thet the permit arented FHenry A. Juhkl dy Decisicn

No. 29989, dated July 27, 1937, in Application No. 20469,
should be Tevoked and sanulled; |

(3) thet the permit sought by Eenry A. Jubl and M. A.
Juhl iz Application No. 21659 should be denied.
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(4) thet Henry A. Juhl, an individual, and HenIy A. Junl,
E. Jubl and M. Ae Jubl, doing busimess as Jubl Bros. have dur-
ing 1936 and 1937 engaged in the dusiness of transporting
property by vessel for compensation between points on the in-
lend wators of the State of Californie without having secured
a certificate of public convenlence end necessity to operate
&3 & common carrier or & permit to operate for-hire vessels;
thet such operestions were unlewful and that they should de re-
quired to cease and desist from engaging in such unlawful

operations.

These matters baving been &uly heard and submitted,

IT IS EEREBY ORDERED that the cormon carrier prescrip-
tive rigﬁt'to'tranSport property by vessel as a common carrier held
by Eenry A. Jubl, E. Jukl and M. Juhl, copartmers doing business as
Jubl Broz., be =nd it iz heredy revoked and axnulled.

IT TS EEREEBY FURTEER ORDERED that all teriffs amnd gchedules
now f1led with the Commission by Eenry A. Juhl, E. Jubl and M. Juhl
copertners doing businesc as Jubl Bros., for the trumsportetion of
property by vessel as common carriers between poirts on tho inland
waters of the Stete of Californie, be and they are hereby cancelled.

TP IS EERESY FURTEER ORDERED thet Hemry A. Jubl, en indi-
viduel, and Henry X. Jukl, E. Jubl end M. Juhl, copartmers doing
vusiness as Jubl Bros., bde andvthey are hereby ordered immedlatoly o
coase..2nd decist and thereafter ebstein trom.trénsporting for com-
pensation by vessel over the inlend waters of the State~or Calitornie
as common cerriers unless and until they shall bave secured e certi-
ficate of public converience and necessity authorizing such operation.

TT IS EERSBY FURTESR ORDERED that the permit to operate Ior-
nive vessels grented Henry A. Juhl by Decision No. 29989, dated July
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27, 1937, in Application No. 20469, bo and is heredby revoked and
conulled. N

IT IS EZERZBY FURTHER ORDERED thet Eenry A. Juhl, an
individuel, epd Henry A. Jubl and M. Jubl, copertners doing business
s Juhl Bros., be and they are hereby ordered to ceace and desist
end hereafter sbstain from operating for-hire vessels for compensa-
+ion for the tramsporteation of property over the inland waters of
the State of California as & for-hire vessel carrier.

| IT IS ESREBY FURTHER ORDERED that Application No. 21659

be and it is hereby denied.

This order shell decome errective twenty (20) dsays from
the date héreof. "

Datel et Sem Frameisco, Celifornia, this o 2/{’ day of

S pansi, 1938, |
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