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Decision No.

BEFORE THE RAILROAD CONMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Investigation, )
on the Commission's own motion, )
into the operations, rates, charges, )
contracts, and practices, or any ) Cese No. 4303
thereol, of MARTIN MORRISON, doing )
Yusiness as PICKWICK PURCHASING )
AGENCY. g

Kendell & Mowell, by Williem 4. Howell, Jr.,
for Respondent.

3Y THE COLMISSION:,

ORINLO}

This proceeding was instituted by the Commission, on its
owz motion, into tke operations, rates, charges, classifications,
contracts, and prectices of respondent Martin Morrison, doing
business as Plckwick Purchasing Agency, to determine whether his
operations were and ere in violation of the Eighway Carriers' Act
(Stets. 19335,. Chep. 223), or of the Commission's decisions, 6rders,
r™iles, or regulations, or any of them, or were or are otherwise
unlawful. Nore specifically, the proceeding was imstituted to
devtermine woetier respondent, in the conduct of his business:

(1} Transported property at rates less thenm the minimum

rates prescerided and estabdblisked by the Reilroad Commission in andé

by virtue of Decision No. 28761 4in Case 4088, Part A, as modified;
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(2) Transported property without having issued to tho
shipper or shippers a Ireight bYill or freight dills, in the form
prescribed and established by the Railroad Commission in and oy
virtue of said Decision No. 28761, 4Lppendix "E" thereol.

A public hearing was held bofore Sxaminer Jas. Z. MeCalfroy
at Deakersfleld, on ipril 26, 1938, a% which %time respondent appeared
axd was represented by counsel. Evidence was received, the matter
submitted, and it is now ready for decision. Testimony was received
fron pudlic witnesses, from an inspector of the Railroad Commiszion,
end {rom the respondent. The facts are virtually undisputed.

The Commission's records, more specifically Permit Tile
No. 19~7280, which was introduced in evidence Yy reference, indicate
that respondent holds & contract carrier's permit, authorizing him
To engage in business under the neme and style of Pickwick 2urchasing
agency, 1822 South Fope Street, Loz Angeles, Californis.

Oz behelf of respondent, motions were made T dismiss bHoth
as to the matter of rates and as %o freight dills. Relative to the
Tormer, the evidence adduced at the acering was nmot such as to

cefinitely indicete the oxistence of rate violations. Some witnesses

Testiried, as did respondent, thet the rates of resyondent were

igher then those of certificated cammiers or the minizmuwm rates
preseribed by the Railroad Commizsion. Thus, witness C. E. Burxe,
of Chenslor & Lyon Company at Bokerslicld, testified thet the
Zreight charges »aid to respondent were higher tham rates rald to
other cerriers who were certificated, and respondent testitied
that he had on various occasions tested the legality of his flat
charges against the rates established by the Railroad Comnission,
end found that the aggregate for individual shivpers over a nerliod

of a uontk (flet charge perlod), waen the correct amount was charged
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for each shipment, in accordance with the Commicsion's decisions,
emounted to a figure less than the flat charzes assessed against

The respective shippers. The goncral tenor of the testimony of

the shipper witnesses was that the flat charge per moznth was not
ckeeper than thet charged for like service by other carriers,
izcluding certificated carriers. Witnesses voluntarily stressed

tke reason for the use of the service offered by respondent to be
converlience, service, speed, purchasing Knowledge, and reliability.
Thls could account for the utilization of respondent’s service at a
hisher cost.

AL of the shipper witnesses testified that they kept no
records of the welght of the commodities in Juestion, end that any
Cocuments given to them by respondent were destroyed. Since there
vas no definite testimony as 4o the welght, it is ¢lear no rate
violation wes proved, therefore the motion to dismizs relative to
reves should bo granted.

Conceding that the £lat crarge paid to respondent may de
zore than the amount which would be peld if the proper rates were
assesced on each individual shipment, yet under the factual set-up
there might ncvertheless well be rate violations, due to the rfact
that respondent’s charges represent not only caarges fox transport~
etion of property but slso for the purchasing service rendered in
Los Angeles. The amount that should be allocated to this service
should not be nezligivle. Respondent testificd that he meintained
an oXfice in Los Angeles, equipped with teletyne facilities, Paone,

and in wkhich he hired g zirl as a part-time enployee, at the

Tollowing costs: reat, $30.00 per month; teletype, £10.00 per month;

telephone, $80.00 to $100.00 per month; olfiee girl, $10.00 por week.

Respondent further testified that ae bore all these €xpenses alone




end wes not relmbursed directly from the shippers. In addition

to this, respondent’s time devoted to the purchasing service

rendered in Los sngeles Lo worth a substantial amount. Indeed,

in the minds of some chippers, thic service is paramount. They

have only to instruct respondent what to purchese or to glve kin

e cample part, and where or how he purchases it 4s left to his

own judgment and Xmowledge. In this respect, some shioper witnecsos
testifled that they 4ld not themsclves know where to obtain the parts.

From the foregoing discussion, it is apparent respondent
should meintain current books and records cleerly showing the follow-
ixg:

The proper and correct amount to be assessed azelinst
chipper for the transportation phasc of the service. .
amount should be equal Yo or greoater than the agEre=
0l charzes upon cach of the shipments transnmorted

during the month (flet charge periqd), each shipment being
rated seperately aceording to the minimum rates established
by the Commission.

(2) The proper and correct amount which must be appor-
tioned against each shipper for the cost To respondent of
the renv, teletype service, Phone, part-time office aeln,
and the reasonabdble value of the respondent's or assistant's
Vime In making the purcheses at Los sngeles.

Directing attention to the type of Treight documents used
by respondent, the record is elear thet for the most part forms sub-
stantielly the same as that set fozth in Appendix "E' of Decision No.
28761 were not used, dut even when the correcy form was used, in

DOsY lnstences it was not filled out with regard to welght, rate,

cherges, or commodity. Respondent testified that from the time he

sterted his business in exreh, 1937, until abous Januery 1, 1938,

he used a form such as the yellow forr In Exhibit 7, whiech is a
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simple delivery or order tag not subdstentially like the form
prescribed by the Rallroad Commission; that for & short time after
Jsenuery l, 1958, he used & form such a:s Exhidit 11, which is &
veiforam straight bill of lading and which was not filled out sub-
stantially az required by Decision No. 28761; that he then used the
other type of form in Exhidit 7, which is substentially the same as
thet preserived by saldé decision; that thereafiter he sgain resorted
to the use of the yellow type im Zxhibit 7, cné that at the present
time ke 1z using the correct type of billing.

Tho record shows that a letter from the Commission
(Zxhibit 10) dated July 31, 1937, was zemt to the respondent. This
letter directs ettention to Decision No. 28761, as modifiecd vy
Decisions Nos. 28831, 28888, and 29003, and to the requirement of
the oxder in Decision Wo. 28761, which requires radial end contract
carrlers to Lssue for each shimpment & stetement similer to that set
forth in Appendix "E" of Decision No. 28761. The permit file hereto=-
fore referred to as having deen introduced into the record by
reference contains & written adnission, signed by respondent Morrison,
eckrowledging due service of sald Decisions Nos. 28761, 28831, 29003
in Case 4088-A on iugust 17, 1937. An inspector of the Reilroad
Commlission testifled that he haé served respondent with said
decislons, also thet ke had spokenm to Morrison on various oc¢casions
relative %o rates angd frelght bills and other trensportation matters.
Respondent testified that ne was under the iaprezsion he could use
tee type of freight bill (yellow form in Lxhivit 7, incorrecet type},
of which ke had & supply until he ran out or obtalned the proper type.

It is clear thet defeméent has violeted Decision No. 28761
by kis fellure to Xeep and issue proper freight bills, and by his
felilure properly to complete the proper type of bIll which he is now
using. It further appeored from Tespondent's testimony and the

mazxer iz which ke testifled, that he ic desirous of bdringing his
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operations into entire accord with this Commission'ts rules,
regulations, and decislions, ete. Though there are?mitigating
¢lrcumstances in this case and Tthere waz no planned scheme or
intent to evade the act, still the respondent 1s not altogether

th clean hands, and it is therefore concluded tkat a suspension
of Lis permit for thirty (30) éays is proper.

AX, order of the Commicsion directing the suspension of

operation is in its effecet unlike an injunction dy a court. A
violation of such oxder constitutes a contexnt of the Comuission.
The California Cozstitution and the Publie Ttilitics Act vest the
Commiscion with power and authorit§ to punish for contempt in the
same nonner and Yo the same extent as courts of record. In the
event & party is edjudged gullty of contempt, a fine moy be imposed
in the smount of $500.00, or he mey bde imprizomed for five (5) days,

or both. (.C.P. Sec. 1218; Motor Freicht Terminal Co. V. Sray,

A ———

57 C.E.C. 224; Re Zall and Fayes, 37 C.2.C. 407: Wermuth v.

Stemner, 36 C.R.C. 458; Ploneer Express Co. v. Xeller, 3% C.R.C. 271

It should also be noted that under Section 12 of the
Highwey Carriers® Act (Chap. 223, 5tats.1935, ac amended) end Section
15 of the City Carriers’ Act (Chep. 312, Stets. 1935), ome who

violates an order of the Commicsion is guilty of a misdenmeanor and

+

s punisheble by o fine not exceeding £500.00, or by imprisonment

iz the County Jail not exceeding three months, or by bOth such fine

end imprisomment.




A public heearing having been had in the above entitled
proceeding, evidence having been received, the matter having been
duly submitted, and the Commisslion being now fully advised:

IT IS ZEREBY rOUND that respondent MARTIN MORRISON,
doing business as PICKWICKX PURCHASING AGENCY, did from March, 1937
Yo April 25, 1938, engage in the transportation of automotive parts
Tor compensation as & business over the public highways in this-
State between Los ingeles, on the one hand, and Bakersfield, Taft,
and territory proximeste thereto,'in Xern County, on the other hand,
by meens of & motor vehlcle, as a nighway carrier other thazn a
highwey common carrier, and from liarch, 1937 to on or about January
1, 138, end from April 1, 1958 to Lpril €, 1938, has Talled 4o

issue to the shipper for each shipment received for trensportation a

freight bill in substentielly the fomm set forth in Appendix "E",

attaeched to and mede a part of Decision No. 28781, or to ret§in or
preserve a copy of any such frelght bill for a period of three (%)
vears, or at all, in violetion of salid Decision No. 28761 and of the
Jighwey Carriers' Act, and that at such times since Jemuary 1, 1938,
as respondent lssued frelight dills in substantially the same fornm
as said Appendix "E" In sald Decision No. 28761, said freight bills
were not substantielly compieted or filled out, in violation of
sald Decision No. 28761 and of sald Highway Carriers' Act, anéd that
at 2ll of the times zerein mentiomed respondent hes failed to -keep
adequate and sufficient records determining the rate for said transport-
evion, in violatlion of said decision znd sald Aet.

IT IS HERESY ORDERZD, by reacon of said offense set forth
in paragraph (2) of this,brder that sald respondent shall immedistely




¢case and desist and thereafter restrain from failing to observe
decliszions, and issue freight bills or shipping orders in subsztantial-
ly the same form es that preseribved inm sald Decizion No. 28761,
Appendix "E" thereol.

IT IS EZREEY FURTHER ORDERED that Contract Carrier Permit
No. 19=-7280, issued to MARTIN MORRISON, doing dusiness as PICKWICK
PURCEASING ACENCY, be and it iz heredy suspended for & period of
thirty (30) days; that sald thixty deys' period of suspension shall

commence to run on the effective date of tkis order, and continue

for a period of thirty (30) days thereafter.

The effective date of this order shall be tweaty (20)
days after the date of service nereof upon rezpondent.
Deted at San Franclsco, Celiformia, this ﬁzg‘; day of

"’ (s I ’ 1938.
s
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