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Decision No. DAl74 gy @ Z/ IL"y l
EEFORE TEE RAIDROAD COMMISSION OF TEE STATE OF CALIFORNIA

In the Matter of the Application of E. R.

BALL end F. E. HAYES for cexrtificate of
prblic convenlience and necessity to operate

a notor Ireofight servicoe restricted to

certain commodities entirely within
Californla bhetween Los Angeles and contiguous
territory and cortain oll flelds within the
San Joaquin Valley and in comnection therewith
an unrestricted motor freight service bvetween
Los Angeles proper and the towns of Bakers-
fleld, NcXittrick, Fellows, Taft and Maricopa,
also excluding all places on the main traveled
highway Iintermediato between McKittrick,
Fellows, Taft and Naricopa, and places less
than one-half mile interior from sald highway.

Application
No. L6849

E. J. D. HODGE,

Complalinant, case No

Vie

2. R, BALL and . 2. JAYES, JOIN DOE, JANE

DOZ and MARY DOE, co=-partners doing dusiness
wnder tho firm name and style of OIL WELL
EXPRESS; and OIL WELL EXPRESS, a copartnership,

Doefondants.

MOTOR FREIGHT TERMINAL COMPANY, a corporation,
and SAN JOAQUIN VALLEY TRANSPORTATION COMPANY,
a corporation,

Complainants, Caze No. 2939

V3e

E. P. BALL, F. E. EAYES, E. R. BALL axnéd

P. E. EAYSES as co-partners, GZNERAL TRANSIT
INC., & corporation, OIL FIELD EXPRESS, ONE
D02, TWO DOE, THEREE DOE, FOUR DOE and FIVE IXE,

Defondants.
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ASBURY TRUCK COMPANY, & corporation,

Complalnant,
V3

)
)
)
}
)
E. R. BALL, E. E. BALL, R, W. FUTEEY, )
ZOWARD C. WAGGEIE:R CEARTES XYNE, )
X. E. EROWNE, EMCA C. LAUDER:BACH )
CATEERINE FRISBEE YRS. A. C. DOTTS )
axd FETER BOY, doing business under ) Case No. 3799
the fictitious naxe and style of 01l )
Well Expross and/or 0Ll Well Express )
Corporation; OIL WELL EXPRESS, & )
co=partnersbin; OIL WELL EXPRESS )
CORPORATION, & corporation; FIRST )
DOE: SECOND DOE, TEIRD DCOE, FOURTH )
DCE: FIFTE DOE: FIRST DOE CORPORATION: )
SECOND DOE CORPORATION and TEIRD DOE )
CORPORATION, g
)
)
)
)
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)
)
)
)
)
)
)
)
)

Dorondants.

A.SB’UR!E TRUCK COMPANY, & corporat:-‘.on,

Complainant,
V3e

B. L. MIKESELL, an individuval, and
PACIFIC SHEIPPERS ASSOCTIATION, =
corporation,

Case No, 3381

Defondants.

ZARRY C. ALLAN, for R. W. Futhey and 011 Well
Express Corporation;

P. W, TURCOITE and IELAND S. BOWER, for E. R. Ball

-
I 4

E. T, IUCEY, for Atchison, Topels & Sante Fe
Rallway Companye

Y THE COMMISSION:

QPINION, FINDINGS, AND JUDGMENT

This proceoeding was brought before the Commission by
the affidavit of A. S. Groocox, supported by the affidavits of
Z. F. Bassett asnd R. A. Young, hereinalfter referred to as affidavit,




axnd application for an order %o show cause why the above nomed

parties should not be adjudged guilty of contempt of the Commission's
ordors.

Ths.affidavit and order to show cause was peorsonally
served upon E. Re Ball, R. W. Puthoy, and the Q1L Well Express
Corporation. In s0 far as E. R. Ball 1s concerred, thoe affidavit
charges a vieolation of the order of the Rallroad Commission contein-
od 4in 1ts Decision No. 23627, dated April 27, 1931; in so far as
the respondents Re. W. Futhey and 01l Well Express Corporatlion are

concerned, the affidavit charges & violatlion of the order of the
Rallroad Cormission conteined in Lts Declsion No. 27515, dated
Novemboxr 5, 1934

In Decision No. 23627 the Commlssion found that E. R. Ball
and F. E. Hayes wore engaged in operating an automodile truck ser-
vice ag a common carrler of property for compensation between

Los Angeles and contiguous territory and certaln ofl fields 1n the
Sen Joaquirn Valley, without having secured from the Railroad Com-

mission a certificate of public convenience and necessity author-
izing such operations, a8 required by Statutes of 1917, Chspter 213,
as amended, and ordered them %o cesass and desist from such opoer-

ationse.

In Deciglon No. 27515 the Commission found that R. We.
FPuthey, 041 Well Express Corporation, and Pacific Shippors Assocla-

tion were operating as a Transportation Company with common carrier




status as defined in Statutes of 1917, Chapter 213%, as amended,
petween Los Angeles and adjacent territory, on the one hand, and
Bakersfield, Taft, Moricopa, Kettloman Hills, Me Kittrick, Coalinge,
Avenal, Devilts Den, aond other oll fields within the lowexr San
Josquin velley, on the other hond, without having secured Irom

the Commission a certificato of public convenience snd necessity

anthorizing such operation, and ordered them to cease and deslist

from such operations.

In referencd to E. R. Ball, the reccord discloses that a
certified copy of sald Doclislion No. 23627,‘containing the order,
was regularly served upon nim on September 15, 1951, ond that 2
certified copy of Deciszlon No. 27515, containing the order, wos
regularly served upon 01l Well Express Corporation on December 6,
19%L. At sald time, R. W. Futhey was am officer and director of
sald Company, and had personal lnowledge and actual notice of the

making of sald order and of the contents thereof.

A nistory of the proceedings against these respondents waé
completely outlined by the Commiscion in its Decision No. 27099,
hence 1t will be unnecescary here to repeat it. The e videncoe
established during the progress of thils hearing shows thot the
general nature and character of the transportation services'ren -
dered by the 0Ll Well Express Corporation has not been materially
changed.(l) Tn many instonces the shippers who testified at

thlc hearing were the same witnesses who testiflied in the former

onec.

[¢9)
Decision No. 27099, Cases Woz. 2922 and 29%9
oy 28, 393k ’




The affidavit‘ alleges nine distinct offenses or counts of
soparate alleged contompts, stating specifically and in detall under
each separatoly stated offense the dates, the trucks, the consignors,
the consigneos, tho commodlities, the time of departure of txrucks and
the time of delivery of sald commoditles to sald conszignoes. Tho
specifically alleged contempts as set out in the affidavit occurred
on Decenber 8th and 9th, December 17tk and 1Sth, Docember 2Lst and
22nd, all in 1936, and on February 17th and 18th, February 18th axd
19th, Februery 23ré and 24th, Februvary 25th and 26th, March Sth and
6th, and March Sth and 9th, all In 1937. The affidavit further
states that on the particular dates heroinadove enumerated, the respon-
doents jointly and soverally owned, controlled, operated and managed
an auto truck or auto trucks and diroccted or conducted the opera-
tion of an auto truck or auto Trucks used in the business of trans- |
portation of property as a highway common carrier for compensation
over the public highways of this State, between fixed termini snd
over reguler routes, botween Los Angeles and contiguous territory,

on the oxe hand, and poinis located In the lower San Joaquin Valley,

nemely, Bakersfield, Taft, Maricopa, McKittrick, Dev;il's Den, Avenal
and Coslinga, on the other hand, |

A public hearing was held before Examiner Warren K. Brown,
on Maxreh 8, 2, 10, 11, 1S, and April 22, 1938. At s52id hearing
respondents E. R. Ball and R. W. Futhey appeared personally and were
reprosented by counsel. 01l Well Express Corporation was 8lso repro-
sented by counsel. Thoe testimony of the various witnesses eostab-

lishes tho following undisputed facts:

That the 01l Well Express Corporation, during all of the
times mentioned in the affidavit, and for several months prior there-
to, was engagoed in tho trs.n:.pbrto.tion business and maintained its




principel office at 4450 South Main Street, Los Angeles, from which
address pickup trucks collected property dally from various shippers
in Los Angeles and vicinity, and that upon the pickup of sald |
property, it was then taken to 4450 South Main Street, where the
3314 property of the various consiznors was consolidated and placed
uwpon trucks for transportation from Los Angeles to various polnts

in the lower San Joaguin Valley, including Bakersfield, Taft,
Maricopa, McKittrick, Devil's Den, Avenal, and Coalingsa.

Thet during this time, oflilces wore mesintained in Avenal,
Taft, and Bakersfield. Shippers Iin tho San Joaquin Valley cone
tacted the 011 Well Expross Corporation at these places, when
shipments were to be deliverod to Ios Angeles and vicinilye

The great bBulk of tho property transported was from Loa

Angeles to polints in the lower San Josquizn Valley. Eowever, dally
trips were made from points in the lower San Joaquin Valley to Ios
Angeles. |

That during this time the 0Ll Well Express Corporation

owned, five pleces of equipment, used In the transportation of
propexrty. In addition to these, sevoral pleces of equiprment

wore undexr lease, and trucks were operated daily betweern Ios Angeles
and vieinity and points in tho lower San Joaquin Valley. During
tho times mentioned in the affidavit, and for several months prior
theroto, the trucks of the OLL Well Expross Corporation, elther
owned or leased, departed every evening Irom 4450 South Main Street,
1os Angoles laden witia property, and arrived at about the same time
the following moxning st points in the lower San Joaquin Valley.
Said trucks also left dally from polnts Iin the lower San Joaquin
Valley with property of consignors for Los Angeles. The groat bulk
of the property delivered by the 0Ll Well Express Corporation for




its shippers, however, was from 103 Angeles and vicinity to points
in the lower San Joagquin Valley. Deoliveries were ordinarily made
at Msricope, Taft, Avenal, Kettleman Hllls, Weed Patch, Bakersfield,
Belridge, Lost Hills, Coali;ga, Fellows, MeKitirick, and Devil's

Den. The property transported by the 011l Well Express Corporation

for its shippers, both in Los Angeles and in the lower San Joaquin
Valley, and partlcularly on the dates set out in the affidsvit,
consisted chiefly of olil well supplles, hardware, and 36neral
merchondlse. (2)

(2)
On. December Sth and Sth, 19386, property of sixteen shippers
in Ios Angeles was delivered to zixteen consignoes at
Maxicopa, Taft, Avenal, Xettloman Elills, and Kettloman City.
The propoxrty delivored Iincluded drugs, kand soap, steel,
wire roge, shovels, czlinder heads, badbbitt, blankets,
assorted packages, belting, sprockets, slip linos, shoo
castings, pipe slatters, overshaft assembiies, fiftings,
palnt, and wolding rods. (Count Ome).

ecoxmber l7th and 13th, 1936, propexty of eight pofs
2% %osoﬁhggles was ao%gvg%oa go’oggbt cogsigneegbhtsﬁégge
Patch, Bakersflield, and East Bakersfield. The property
Included oll dmms, tanks, bundles, barrels, sucker rods,
cartons, steel tubing, burlap bags, butane tanks, steel
parts, and welding rods (Count Two).

On December Z2lst and 22nd, 1936, propexrty of thirteen
shippers in Los Angeles was doliverod to eleven consignees
at Maricopa, Tart, and Fellows. The property delivered
included nalls, hardware, ompty gas dbombs, wire cloth, rods,
supplies, steei, coal, cartoms, littings, bales, steel
pulleys, rope, shells, earthenwsre, batteries, liquor,
niscellanoous merchandise and oraxnges (Count fhree).

On Februmary 17tb ané 12th, 11937, property of sixteen shippers
in Ios Angeles was dellivered to ten consigneos at Bakersrfield,
Belridge, and Lost Hills. The property delivered included
o1l well working barrels, miscellaneous packages, rods, parts,
chains, crank pins, motors, oll well toolis, brass tubing,
steel, hardware, soap, rotary chains, sacks, and cartons of

miscellaneous proporty, Littings, and lubricant, pumps, rope,
and veives (Count Four)a

On February 18th and 19th, 1987, property of twenty shippers in
Ios Angeles was delivered to thirteen consigprees at Maricops,
Talt, Ford City, Fellows, and EBelridge. The property delivered
included drugs, pump parts, pulp board, lumber, screen wire,
bullding hardware, creosote, small arms, maps, tinware, castings,
brass, copper, spring seams, percolators, clothespins, paper,
lawn rakes, rags, wrenches, pipe fittings, lubricant, gaugoe

gless, dufice plates, vapor pressure, oxygen cylinders and
valves (Count Fivo).

6.




The shippers served by the 04l Well Express Corporation
wore secured &as a result of solicitaﬁion, in nmost Instances by
respondent E. R. Ball, who tostiflied as a witness for the
Commission. Heo 3tatod that he was the representative of the 01l
Well Express Corporation in the lowoer San Joaguin Valley; and
that he solicited and socured new shippers and oxercised gereral
supervision over the trancportation dusiness in tho lower San
Joaguin Valley, as well as settling claimsz and adjusting complaints.
He further testilled that he had been o director and the Secretary
of the 0il Well Expross Corporation, and was tho owner of one share
of =tock, but that he had resigned Lfrom these position=. He was

(2) - Contrd.

On February 23rd and 24th, 1937, property of twelve shippers
in Tos Angeles was delivored to eoight consignees at
Maricopa, Talft, Belridge, and Avonal. The proporty in-
cluded empty tin cans, cﬁarcoal, nozzles, oilwell supplies,
drugs, wbiskeys, and sundrilies, display material, crated
ranges, grass seed, wire line, pump parts, miscellanoous
cartons of property, bolts, bags, copper wire, prossure
gauges, and iron bodled valves (Count Six).

On February 25th and 26th, 1937, property of sixteen shippers
in Ios Angeles was dolivored to eleven comsignees at Taflt,
Belridge, Avenal, Kettleman Hills, and Xettlemon City. The
property delivered included dry goods, nalls, hose, vacuum
cleaners, hand tools, iron pump parts, sheet packing, bralke
lining, Dearings, pipe grips, miscellaneous parts, cylinder
blocks, auto parts, steel parts, bBrass valves, paint, oloctric
sockets, eloctric condults, Littings, wrapplng paper, cutter
holders, floor grating, elevator, sprockets, spray guns, and
rods (Count Seven)e.

On March Sth and 6th, 1937, property of eighteen shippers in
Ios Angeles was delivered to fourteen conszigrees at Maricopa,
Taft, Belridge, Averal, and Kettlemen City. The property
delivered Included pipe, printed matter, imk, temperature
controllexr, supplies, peat mold, wire rope clip, oxygen
cylinders, acetylenme ¢ylinders, rope, steel castings, pipe
hanger, pipe slips, metal sloth rug saws, pump parts, poney
rods, arch bars, lamps in cartons, chemical glass, iron
valves, valve handle, electric batteries, tape, and steel
bars, bit heads, and core trays (Count Elght).

On March 8tk and Sth, 1937, property of eleven shippers in Ios
Angeles was delivered to eleven consigrees at Bakersfield,
Kottlemar Ellls, Avenal and Coalinga. The property deliveroed
Included ofil tools, supplies, tong parts, machine bolts,
packing roll, gotkools, hose, ropo, rakes, loose valves,

e




wnable to specify the date of nis resignation or tho date on which

he assumed the responsibdilities of Secrotary and director, but ad-
mitted that at all times during the perliod set out in the affidavit,
and for seversl months prior therete, while acting as Secrotary and

director of the Company and after resigning these positions, his
dunties were the samo. Eis testimony was corroborated by respon=-

dent R. W. Futhoy, who %testifled to the effect that he was Dispatcher
in charge of the Los Angeles office ¢of the 04l Well Express Cor-
poration and as such oxercised general supervislon over the physical
operation of tho trucks, settled claims, and acted a3 gonersal manager
of the transportation business Iin Los Angeles. He also testified
that he waes an officer and director of the Qil Well. Zxpress Corpora-
tion, but was umable to f£ix the dates on which hoe became an officer
and director, or the *time at which he ceased to be an offlicer and
director. He, like Ball, stated that at all times, bhoth bofore and
after his resignation from suck positions, bis duties were the same.
Te further tostifled that the 011 Well Express Corporatlion bad exe-
cuted contracts with one hundrod £ifty or one hundred sixty shippers,
anéd that the said comtracts were in cffect during the dates onumorated
in the affidavit.  When & shipper called the 01l Well Express Cor-
poration for tramsportation services and sald shippor was not among
the shippers with whom the Compamy had a contract, a representatlive
of the 041 Well Express Corporation was immediately sent to the

shipper for the purpose of securing a signed contract. The 01l Well

(2) = Conttd.

sample cans, wooden handles, pipe, wire rope, milk cans,
chenlcal glassware, wrenches, drums of tru~to~lite, oxygen

cylinders, surveying instruments, parts and hardma*e.
(Count Nine)




EZxpross Corporation had two types of freight contracts, and the

shippers were requested to sign one or the other. Both types of -

contractas were substantially the same, and had attached to thexn

rate scheduwles which are identical. (3)

(3) The following is a copy of a cdntract between 011 Well
Express Corporation and Pacific Pump Works, Exhibit #32, which
is the form of conftract practically all shippers executed:

FEEIGET CONTRACT

THLS AGREEMENT, made this 12%th day of November, 1936, by and
between the OIL WELL EXPRESS CORPORATION, & California Cor-
poration, whose principal place of business is 4450 South Maln
Streot, Los Angeles, California, horolnafter called tho
CARRIER, and the PACIFIC PUMP WORXS, whose address 1s S716

Blckett Stroet, Buntington Park, Califormia, hereinafter called
the SHIPFER,

WITNESSETE:

‘1. The Shippor agroes to ship by the Carrier 50% of the
goods, wares, and merchandise which it desires to have trans-
ported from the Los Angeles Area to the Bakersfield, Taft, Bel-
ridge and Kettleman HEills Aress in the San Joaquin Valley, and
the Vebhtura, Santa Barbara, Elwcod and Santa larla Areas along
the Coast Eighway; that is to say, moving in oither direction.

2. Thne Carxier agroes that 4t will transport such goods,
wares, and merchandise delivered to 1t by the Shippoer to the
points designated by the Shipper by automoblle-truck, and will
deliver the samoe in good oxrder and condition, and will be
rosponsible for all loss or damage during shipment except such

as may bo caused by the Acts of God, or forces beyond Lts con-
trole.

The Carrler further agrees that 1t will carry and
maintain in full force and offect during the texm of this

contract, good and sufficlent insurance agalinst fLire, theft
and acclident.

The Carrior Sfurthor agrees that it will make every
roasonable effort to complete delivery of tho shipments recelved

by it hereunder within twenty-Louxr hours after receipt of the
same by 1t.




From the testimony of the shipper witnesses, which was in
21l respects similar 4in character, and of respondents Ball and

Fuathey, tho record clearly establishoes that the' treansportation
sexrvice rendereld by respondent 0Ll Well Expross Corporation was

an indiscriminate one, avaellable to all those who sought to msake
use of it. The 0L1 Well Expross Corporation at mo time refused
to accept property for transportation botween the above polnts
when requected s¢ to 4o, and the rates to all shippers for the same
service were identical. The property transported by the 011 Well
Express Corporation for 1ts skhippers, and particulerly the shippers
enumerated in the affidavit, was transported pursuant to the
provisions of a2 uniform bill of lading.

(Q ) contice

3« The Carrier agrees that it will at sll times hold itsels
ready and able to perform the transportation service horeuvnder
"~ upon call by the Shipper, dut the Shipper agrees that 1t will

give to the Carrior reasonable notice of the need for 1ts
services.

4. For the services of the Carrier herounder, the Shippexr
agrees to pay the rates of froight set forth on the achedule

vtached heroto and made a part hereofl and marked "EXEIRIT AT
It 4s understood that the rates herein fixed are subject to .
such rates as may herealter be fixed by Declsion of the
Califormis Railroad Commission, or any other body expowered
to £ix rates.

The Shipper further agrees tO make payment to the Carrier
of all amounts to beceme due hereunder on or beforo the tenth

day of the month following date of invoice renderod for the
services performed.

5. This agreement shall be ant continuve in full force and
effect Ior the period of one year from the dato hereof.

6. Nelther paxty hereto shall assign or transfer th.;.s Con=

tract or any interest herein without the written consent of
the other.

Executed in DUPLICATE by the parties hereto the day and
vear Lirst above written.

- OIL WELL EXPRESS CORPORATION
By B. L. MIXESELL .
. President (Seal)
PACIFIC PUNP WORKS . .
By E. F. Abraham




In most instances the shippers Lfurnishod thelr own bills of lading,

whickh were printed fo *.(4)

(3) cont'd.

TEYEIRIT AT
L.T7.L.Rates : . C.R.C. Pormit No. 19=345
Aroa T¢ anéd From Minimum charge

Ventivra - 230LPOr cwt. «S0fF
Sante Barbars .sagper cwt. «S0€
Elwood .35/:}) exr cwh. «50£

. Santa Maria .sogper cwt. «50€

; Bakersfield 40fper cwt. 75£

| Varicops «40fper cwt. J75£
Taft .45¢per ewt. «75¢
Bolridge .so;’p er cwt. J75¢
Avenal .60,03’p or cwt. 75€
Xettlieman Hills .GO;égpaer cwte. .75€

COMMODITY DISTANCE RATES
12,00

Yiles soogﬁ 18,000£ 24,oogﬁ
2G of less . . , . } . eUS
20 to 40 .20 .12 .10 .08
40 to 60 27 .15 12 o1l
60 to 80 32 «20 .16 14
80 %o 100 «40 «25 20 7%
100 to 120 A2 «30 24 21
140 to 160 .56 40 32 24
160 %o 180 .63 .45 «36 «27
180 to 200 .70 .50 .40 «30
200 to 220 77 «50 <40 33
220 4o 240 -84 .50 W42 36
240 %o 260 .91 .52 ' A5k «39
260 to 280 .98 56 -49 ‘ 42
280 to 300 1.05 «60 «52% <45
300 to 320 1.12 .64 .56 48
320 to 340 1.19 <68 SO «S1
340 to 360 1.26 72 63 .54
360 to 380 1.33 .76 66% 57
380 to 400 1.40 .80 70 .60
400 to 420 1.47 84 I 83

Rates listed per cwi.
EXECIAL COMMODITY RATES

CYLINDERS OF OXYCEN & ACETYLENE Qut-bound rate Empties returnod

Zlvwood and Sante Barbara Areas $0.00 per ton. w900 per ton

Bakersfielld and Maricopa Areas 7.00 por ton 5«00 per ton

Santa NMaria and Taft Aress 8.00 per tonr 4.00 per ton a: .
oman X

Belﬁ_ggg, Avenal, Xettl s 500 per ton 4.00 per tom

WIES LINES

Kettlomen Hills, Avenal, Coalinga Areas, $10.00 per ton.
(4) A portion of the heading of bills of lading of Exhibits #25,
26 2nd 27 are exaomples of types of PIll of lading used as
furnishoed by the shippers. The statoments undorlined indicate

il.




In many instances the bills of lading wore furnished the shippers

oy the 01l Well Express Corporation. In some Iinstances, the bill
of lading of some other transportation company was used, the name
thereon being c¢rossed out and the neme "04l Well Expross Corporation”

or "4l Well Express® Insexted therein.  In addition, the record

(4) =~ Cont'd.

(Tniform Domestic Straight BLll of Lading, adopted by Car-
rlers in Qfficilal, Souvthern ané Western Classification
territories, March 15, 1922, as amended August L, 1930.)
UNIFORM STRAIGHT BILL OF LADING~CRIGINAL-NCT NEGOTIAELE
Recelved, subject to tho classifications and tariffs in
effect on the date of the Ilssue of this Bill of Lading.
At Los Angeles, Calif., 12-8, 1936, from LcCOMAS DRY GOODS CO.
0Zlwell Express Company, Agont!'s No. Shipper's No. 29308
the property described below, in apparent good ordor, Esi-=ii,
CONSIGNED TC ¥. C. Burns
Destination - Talt State of Calif. (Exhibit #25)

(Uniform Domestic Strad ght Bill of Lading adopted by Carriers
in 0fficlal, Southern and Western Classification territories,
Maxeh 15, 1922, as smended August 1, 1930.)
THEIS LEMORANDUM is an acknowledgment that a bill of lading has
been issued and 4s not the Original Bill of Lading, nor a <copy or
duplicate, covering the property nexoed herein, and 1s intended
solely for filing or racord. : Shipper!s No. 77547
01l Well Zxpross Company. Agent's No.
Recelved, suoject 4o the classifications and tariffs in SITect on
tho date of the recoelpt by the carrier of the property describod
in tho Original Bill ¢f Lading.
At LOS ANGELES, CALIF. 12/22/19%6 FROY LOS ANGELES EEAVY ZARD-
WARE CO0. +the property decceribed velow, in apparent good order s-wwvi,
CONSIGNED T0 C. W. Hartman
Destination  ZakersIield State of Calif. (Exhibit #26)

(Uniform Domestlc Stroflght Bill of Lading, adopted by

Carriors In Cfifliclel, Southern, Western and Illinois

Classification territories, March 15, 1922, as amended

August 1, 19%0.)

UNIFORM STRAIGET BILL OF LADING
Criginal-~Not Negotiable

Received sublect to the classifications and tariffs in eof-
foct on theo date of the Lssue of this Blll of Lading,
FROM  LINZ-EELT COMPANY, Pacific Division
At Los Angeles 12-10-1936 Shipper's No., 3049

Agentts No.

the property described below, in apparent z00d order i,
Consigned to _Calif. Bettls Co. 90 Western 0Llfield Supoly
Destination _Borersiield State of  Coalif. County of
Route ' .
Delivering Carrier Qllwell Express

12.




shows that both collect end prepaid shipments were handled, as well
a3 C. 0. D. shipments. Payment was made by the various shippers,
usually following the submission of an involce by the 01 Well
Express Corporation. In some cases vayment was made by check and

in others by cash. There were instances when payment was made In
the form of script books which were obtained f»rom the General
Petroleun Company by the shippers, and delivered to the 01l Well
Express Corporation In exchange for trancsportation serviéés rendered.
Tgchseript book could be turned in for s 6ertain quantity of

petroleun products.

It is clear from.the testimony of the shipper§ ané of
other witnesses that during the period alleged in the affidavit, and
on esch of the apecific dates set forth therein in eachsspecific
count, the 0Ll Well Express Corporation rendered o highwéy coryon
carrier trensportetion service, within the meaning of the regulatory
statute, between Los Angeles and contiguous territory, on the one
hand, snd points in the lower Ssn Joaquin Velley, including
Bakersfield, Taft, Maricopa, McKittrick, Devil's Den, Avenal, and
Coalings, on the Otber hand. The record also shows that the
011 Well Express Corporation, in the conduct of its transportation

business, as described above, was directed, controlled, and

managed by B. L. Mikesell, E. R. Ball, and R. W. Futhey.

With respect to the numerous contracts entered into with
the shippers served, 1t L1s significant that the only obligation
assumed by the shippers who signed such contracts was to ship by 011
Well Express Corporation 505 of the property which tkhe shippers
desired to have transported between the Los Angeles area and the

lower San Joaquin Valley area. It 1is whighly question~-
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able whether such a contract Inmposes mutual obligations on thy

shipper and the carrier sufficlent to place the carrior in ths

category of a contract carrier. (See Rampone v, leonardint,

39 C.R.C. S62.) A carrier cannot preserve a privote carrier

status by the mere subterfuge of contract. (See Haynes ve

MacFarlane, 207 Cal. 529.) Furthermore, the rospondent 011

Well Expresc Corporation, in transporting property for its shippers
pursuant to the provisions of wniform bdLills of lading, many of
which were furnished by the corporation to its shippers, assumed

obllgations Inconsistent with the status of a contract or private

carrier. (See George ve. Railroad Commission, 2.7 Cale 451.)

As stated above, the respondents entered into contracts
wath more then 150 shippers; they were wiiling to transport lor
any shipper who would sign a contract. Entirely apart Irom the
indefinite and uncertain obligation assumed by the shippers ia
such contracts, and even aszuming that the contracts were suflicient
in tkat respec¢t, it iz Impossible to consider the respondenzz"
operations &3 those of a private or contract carrier. The only
conclusion whickh can De drawn from the facts shown is that the
services of tho respondents were availeble to tkhe public generally,
or & substantlal portlon thereof, ant were not reostricted to a

limited and select group of shippers.

L

¢ 1s apparent that the respondenta! operations described

herein are violative of the coase and desist orders Lszued by the
Commission in DecizlomsNos., 23627 ond 279515. A3 to rezpondent
Ball, similsr violetions were round by the Commission in Decisions
Nose 24692 and 27099, Iin each of which he was adjudged gulilty of
convermpt and punlished accordingly. The oporations of the
respondents have been conducted in violation of the orders of the
Rallroad Commission ovor & perlod of zeveral years, and there ic

no indication of sny intent on the part of respondents to coase
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such operations. Iikewise, there iz no evidenco in the record
which tends to mitigate or extenuate the comduct of the
respondents; on the contrary, the evidence shows an inclination
to evade the Comuission's oxders by device or subterfuge. TUnder

such circumstances, we must impose the maximum penslties
authorized by law.

Respondents Boll and Futhey were called as witnesses
by the Conmission, and were Iinstructed to give testimony regord-
ing the operations descrided heroin. TUnder Section 55(&) of the
Public Ttilities Act the Commission Ls procluded from imposing
any penalty or forfeiture on them for their part in such
operations. Respondent 011 Well Expreszs Corporation, bhowover,
must be punished in a manrer whickh will ensure obedience of the
Commisslont's orders.

Upon comsideration of the record im this procecding,

the Commission hereby makes the following findings of fact:

l. The Rallroad Commission, on April 27, 19%1, 1in 1ts
Decision No. 23627, found that E. R. Ball was engaged in operating
a transportation business for compensation as s highway common
carrier, within the meaning of the Statutes of 1917, Chapter 213,
s amended, without s certificate of public convonlence ard
necesslity, ond without any prior operating right. Said decizion
ordered E. R. Ball to cease and desist the conduct of such
common carrier operation between los Angeles and contiguous
territory, on the ome hand, and certain points located in the
lower Sex Joaquin Valley, on the other hand. Sesd ordexr has
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never been revoked, amnulled, or stayeld, and is and was &t all times
mentioned herein in full force and effect. A coertifliod copy of
sald Decision No. 23627, containing sald cease and desist order,
was personally served, on September 15, 1931, upon E. R. Ball, who
had personal knowledge and notlce of sald declsion and the contents
thercof prior to tho effective cate of sald declision and order, and
was able at all times thereafter to comply with said order.

2. The Rallroad Commission, in its Decision No. 27515
dated Novembexr 5, 1934, found that R. W. Futbey and 0Ll Well Express
Corporation were engagoed in the trancportation business Lfor come
pensation as a highway common cerrier within the meaning of Statutes
of 1917, Chapter 213, as amonded, without having a certificate of
public convenlonce and necessity, and without a prior right authore
izing the conduct of said service, und salid decision ordered the
above mentioned partics %o cease end desist such comon carrier
operation between Los Angeles and contiguous territory, on the one
band, and certain points In the lower San Joaquin Valley, on the
other hand. Szid order hos pever been revoked, anmulled, or stayed,
and L3 and was at all times mentiomed herein in fwll force and
elfect. A certilied copy of sald Decizion No. 27515, containing

said cease and desist order, was regulerldy served upon 01l Well

Express Corporation on Decembexr 6, 1934. AL sald time R. W. Futhey
wos an officer and director of sald corporation, axnd had asctual
Imowledge ard notice of the making of said order amd of the contonts

thereof, and both OLL ,Well Express Corporation and R. W. Futhey
were able at all times thereafter to comply with said order.

3. On Pebruwary 3, 1938, thero was filed with the Rallroad
Comuisgsalon the ALLidavit and Application for Ordexr to Show Cause of
A. S. Croocox, Iin which 1t waes alleged in substance that E. R. Ball,
notwithstanding the order contalmed In its Declszion No. 23627, and
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with fudl knowledge of tho contents thereof, and subsequent to

1ts effectiveo date, had falled and refused to comply with said
order in that ke bhad continued to operate, control, manage, snd -
use an automoblile truck or automoblle trucks in the bYusinoss of
transportation of property, as & common carrier for compensation,
between Los Angeles and contiguous territory, on the omo hand,

a nd points in the lower San Joaquin Valley, including Bakersfield,
Taft, Maricopa, McXittrick, Devil's Den, Avenal, and Coalinga, on
the other hawd, in violetion of the Commissiontsz order c&nta.inod
in sald decision. Said affidavit further alleged in substance
th_.e.t R. W. Puthey and 011 Well Express Corporation, notwlthstanding
the order contained in Decision No. 27515, and with full kmowledge
of its contents, and subsequent to Lts effective date, bad falled
and refused to comply with ssid order in that cach, jointly and
severelly, had comtinued to operate, control, manasge, and use an
sutomobile truck or asutomoblle trucks in the busiress of trans-
portation of property for compensation,as a common csrrier of
property, between ILos Angeles and contiguous territory, on the one
hand, amd points located im the lower Ssn Joaquin Valley, including
Bakersfield, Taft, Naricopa, McKittrick, Devil's Den, Avonsl, and
Coalings, on the other hand, in violation of thke Commissionts order
contained Iin sald decision. TUpon the filing of salid affidavit, as
bhereinabove set out, the Rallroad Commission, on Februexry 14, 1938;
issued its order directing E. R. Ball, R. W. Futhey, 01l Well
Express Coxrporation, and others thereln named, to appear on March

g, 1938, to show cause why they, Jointly and severally, should.‘ not

be punished for the alleged contempts contalined anc set forth i:n
sald affidavit. Salid Order to Show Cause, togetber with the
Aff1cavit upon which sald order was based, was personally served
upon E. R. Ball, R« W. Futhey, and 01l Well Expross Corporation on
February 24, 1938. TUpon thoe retwrn date of sald oxder, E. R. Ball
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and R. W. Futhey appeared in person and were ropresented by counsel.
011l Well Express Corporatiorn appeared by counsel.

4. Notwithstanding the orders of the Ralilrosd Commission
contedned in Decisions Noz. 23627 and 27815, and with Lfull know-
ledge and notice of s84d orders and of the contents thereof, snd
subsequent to the effective dates thereof, E. R. Ball, R. W. Futhey,
and 01l Well Express Corporation have failed and refused to comply
with the terms thereof and have continued to operate, control, and
manage an automobile Truck or trucks used in the business of
transportation of property for compensation as & common carrier, as
defined in the Public Ttilities Act, ovor the public highways of

this State between Ios Angeles and contiguous territory, on the one
hand, and points in the lower Sen Joaquin Valley, imcluding

Bekorsfield, Taft, Maricopa, NeKittrick, Devil's Den, Avenal, and
Coalinga, on the othor hand, without first having obtained from the
Rellroad Commission of tho State of Californis a certificate
declaring that public convenlence and necessity require such oper-

ation.

S« On December & and 9, 1936, respondents E. R. Ball,
R. W. Puthey, and Oll Well Express Corporation, Jointly and sever-
ally operated, controlled, and mareged an automoblile truck or trucks
used iz the dusiness of tramsportation of property for compensation
as a common carzier, as defined in the Public Utlilitles Act, over
the public highways o:t“ this State between Ios Angeles and contiguous
territory, on the ~one' hand, and points in the lower San Joaquin
Valley, including Teft, Maricopa, Avenal, Kettleman ELlls, and
Kettlemen CLty, on the other band.

6. On December 17 snd 18, 1936, respondents E. R. Ball,

. W. Futhey, and OL1 Well Express Corporation jointly snd sevorsally

operated, controlled, and managed an automobile truck or trucks
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used in the busiress of transportation of Property for compensation.
&3 & cormon carrier, as defined in the “Public Utilities Act, over
the public higbways of this State between Los Angeles and contiguous
territory, on the ome hand, and points in the lower San Joaquin

Velley, including Weed Patch, Bakersfield, and East Bakersfield, on
the other hand. |

7. On Decexmber 21 and 22, 1936, respondents E. R. Ball,
Re Wo Futhey, and 01l Well Expross Corporation Jointly and severs
ally operated, controlled, and managed an sutomobile truck or
trucks used in the business of tramsportation of property for
compensation as a cormon carrier, as defined in the Public TUtilitles
Act, over the public highways of this State botwoen Tos ,.A.ngglez
exd contiguous territory, om the ome hand, and points in the lower
San Joaquin Valley, Including Maricopa, Taft » wxd FPollows, on thp
othor hand.

8. On Februery 17 and 18, 1937, respondents 'E. R. Ball

R. W. Futhey, and 011 Well Express Corporation Jointly and sevorally

»

operated, controlled, arnd mansged an automodile tmck or trucks
usged In the bdusiness of transportation o;‘ Dropexrty for compensation
as & common carrier, as defimed iIn the Public Ttilitles Act, over
the public highways of this State between Los Angeles snd Contiguous
Territory, on the one khand, and points iIn tho lower San Joaquin

Valley, including Bakersfield, Belridge, and Lost E{lls, on the
Other hand.

9« On Pebruery 12 and 19, 1937, respondents E. R. Ball,
R. W. Futhey, and 011 Well Express Corporation Jointly and severally
operated, controlled, and managed an suthmobvile truck or tmucks

used in the businoss of transportation of Property for compenssiion
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as a comon carrier, as defined In the Public Utilities Act, over
the public highways of this State Detween Ios Angeles and contiguous
territory, on the one hand, and points in the lower San Joaquin
Valley, including Maricops, Taft, Ford City, Fellows, and Belridge.

10. Om February 23 and 24, 1937, respondents E. R. Ball,
R. W. Futhey, anc 011 Well Expross Corporation jointly amd severelly
operated, controlled, and mansged an sutomoblile truck or trucks
used in the business of transportation of property for compensation
&s & common carrier, as defined in the Public Utilitles Act, over
the public highways of this State between Los Angeles and contiguous
verritory, on the ome hand, and points in the lower San JoaQuin

Valley, including Maricopa, Taft, Bolridge, and Avenal, on the Othex
hande -

1l. On Pebruary 25 and 26, 1937, respondents E. R. Ball,
R. W. Futhey, and 01l Well Express Corporation jointly and severally
operated, controlled, wnd mansged an automobile truck or trucks

used in the business of transportation of property for coﬁpensaticn
&3 & common carrier, as defimed in the Public Utilities Act, over
the public highways of this State between Loz Angeles and contiguous
territory, on the one hand, and points in the lower San Joaquin
Valley, including Taft, Belridge, Avonal, Xettlemon Eills, ond
Xettleman City, on tke other hand.

12, On March S5 emd 6, 1937, respondents E. R. Ball,
R. W. Futhey, and 011 Well Express Corporation jointly and severally
operated, controlled, and mangged an automoblle truck or trucks
used 1n the business of tramsportation of property Lfor compensation
as & common carrier, as defined 1n the Public Utilities Act, over
the public highways of this State between Loz Angeles and contiguous
territory, on the ome hand, and points In the lower San Joaquin

Velley, imcluding laricopa, Taft, Belridge, Avenal, and Kettleman
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City, on the other hand.

13. On March 8 and 9, 1937, respondents E. R. Ball,
Re. W. Futhoey, and 01l Well ExXpress Corporation jolntly and severally
operated, comtrolled, and managed an automobile truck or trucks
used in tho business of transportation of property for compensation
as & common carrier, as cefined in the Public TUtilities Act, over
the public highways of this State betweon Ioc Angeles and comtiguous
territory, on the one hand, and points in the Llower San Joagquin
Valley, including Bakersfield, Kettleman Eflls, Avenal, and
Coalinga, on the othor hande.

14, Each and all of the acts mentioned in the forezoixg
paragraphs S to 13 inclusive are in violation of seid Declisions
Nos. 23627 snd 27515. The failure and refusal, and falluro or
refusal of respondent E. R. Ball to cease and desist rroﬁ performing
the matters and things set rorth in sald parsgraphs S to 13,
inclusive, and in each of sald paragrephs, were and are and was and
4s in violation and disobedilence of said Decizion No. 23627. The
failm, a;:d‘rei‘usal, and fallure or rofusal, of respondents R. W.

Tuthey and 011 Well Ixpross Corporation, and of oach of them, to

coase and desist vfrom porforming the matters and things set forth in
said paragraphs S5 to 13, 1nclusije, and in each of said paragraphs,
wore and are, and was and 1s, in violation and disobedience of said
Decision No. 27515. All of sald violations of sald decisions were
anéd each of them was committed with full knowledge and notice
therool upon the part of Said rospondents, and each of them. Sald
orders of the Rallroad Commission were at all times mentioned hore-
in, anda in sald paragraphs 5 to 13, inclusive, and each of said
paragraphs, and now are in full force and effect. Sald respondents
have, and each of them has, violated sald orders with full notice

2l.




axe knowledge of thoe contents thereof and with the intent or thoir
part, and on tho part of each of them, to violate the same. AL
the time sald Decision No. 23627 was rendered, and at the time of
the effective date thoreof, said respondent E. R. Ball was able to
comply, and has been at all times sinco,and was at the time of

sald violations and each of them, able to comply therewlith and

wivh the terms theroof. At tho time sald Decision No. 27515 was
rendered, and at tho time of the effective date taercof, sald
respondents R, W. Futhey and 01l Well Express Cofporatiqn wero, and
each of them was, able to comply, and they havc and each of thom
bas, at sll times since and at the time of sald violations and each
of sald violations, been able to comply with said decision and with

the terms thereof.

15. The refusal ant fallure of sald respordents E., R. Sall

»

R. W. Futhey, and 0Ll Well Express Corporation, and each of them, to
comply with the sald decisions of the Rallroad Commission, and their
continuence, and the continmuance of each of them, to oporate,
control, snd manage an sutomoblle truck or trucks used in the
business of transporting proporty for componsation a&s a common
c#rrier, a3 defined in the Public Utilitlies Act, over tﬁo public
highways of this State, Ls in contempt of the Rallrosd Commission

of the State of California snd of 1ts decisions and orders.




041 Well Express Corporation, having appeared By counsel
and having been given full opportunity to answer the Order to
Show Cause of Februvary 14, 1938, and to purge itself of its al-

leged céntempt:

IT IS EEREBY ORDERED, ADJUDGED and DECREED that the sald
011 Well Express Corporation has been guilty of contempt of the
Rafilrosd Commission in disobeying its order made on November S,
1934, in Decision No. 27515 by falling axd refusing to cease and
desist from operating, msnaging and controlling an sutomoblle
truck or trucks used in the business of transportation of property
as & cowmon carrier, as defined in Statutes of 1917, Chapter 213,
as amonded, over tho public highways in this State betwoen Los
Angeles and contiguous terpitory, on the one hand, and points Iin
the lower San Joaguin Valley, imcluding Bakersfield, Taft, Meri-
copa, Xottleman E4lls, MceKittrick, Coalinga, Avenal, and Devilts
Den, on the otner hand, wlthout first having obdtalned from the
Reslroad Coxmission a certificate of publlic convenicnce and noces~

35ty auvthorizing such operations.

17T IS EERESY FURTHER ORDERED, ADJUDGED and TECREED that
for oach of saild contempts of the Railrosd Commission and its
order as shown in Finddngs 5 to 13, inclusive, heroin, sald 011
Well Express Corporation shall be punished by 2 fine of FIVE EUNDRED
DOLLARS ($500.00), in the total sum of FOUR THOUSAND FIVE EUNDRED

DOLIARS (%"‘}4,500.00), sald fine of FOUR THOUSAND FIVE EUNDEED DOLLARS
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($4,500.00) to be paid to the Secretary of the Rallroad Cormis-
sdon of the State of California within ten (10) days after the
offoctive daote of this opinion, findings and Judgment.

IT IS EEREBY FURTHER ORDERED that, as to sald resppndent
041 Well Expross Corporation, this opinion, findings and Judgment

shall become effective twenty (20) days after sexvice of a certi-

fied copy thereol upon sald respondent.

The foreogoing opinion, findings osnd Judgment are heroby
approved and ordered filed &3 the opinion, findings and Judgment
of the Rallroad Commission of the State of Californic.

Dated at Sax Francisco, Californis, this ﬁ‘?g"XZay of

Q«Q4vcf- _, 1938.
5
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