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Deciaion No. 314455

EEFORE TEE RAILROAD COMMISSION OF TEE STATE OF CALIFORNIA

;4

In the Xatter of the Application of ) /
O« Re WDICT and E. Te BROWN, COo= )
partners, for & certificate of public )
convenience snd necossity to operate s )
specialized sutomotive transportation )
service for the tramsportation of now )
furnitere betwoen Los Angeles and i

:/7 .
'77’/ e
Application No. 19880

Euntington Perk on the ome hand, and
San Diogg on the other hand, servingm
Intermediate points including Anshe
Sante Ana and Oceanside.

»

Rex W. Boston, Esqg., for Applicants;

Wallace K. Downey, for Pacific Froight Lines, Inc.,
Protestant; ,

Ellis Brown, for Triangle Transfer & Storage Compsxy,
Protestant; \

We Bo McMillon end E. Te Lucoy for Tho Atchison, '
Topeka & Sexts Fe Rallway Company, Protestant;

Ee. J. Bischoff, for Soutkern California Frelght Lines
and Soutkern Californis Freight Forwarders,
Protestants; '

Floyd Bokins, for Bekins Van Lines, Protestant;

C. Pe Von Herzen, for Certificateld Highway Carriers,
Protestant;

Thil Jacobsorn, for Ace Tramsportation Company, Inter-
osted Party. ,

BY TEE COMMISSION:

OPINION ON REEEARING

Applicants f1led their Petition for Reheering snd Modifi-

cation of Order with respect to Doéision Noe 20042 rendered

Avgust 17, 1936, wherelin thelir application for a certificate of
public convenlence and necessity was donied, It was found thet




grenting of the application %will not be in tho public interest®,
and would not meet a nocossiéy not being met by & number of certi-
ficated highwey common csrriers as woll as one railroad operating
detween Los Angeles and San Diego, betweer which points applicants
desire to operate & specialized automotive trucking service &s &
highway common carrier for the tramsportation of now furniture,
including bousehold furnishings. It was also found that applicant

"{s now operating” as a common csrrier and that service "as now con-

ducted® shovld be Aaiscontirued.

-

Petitioners excepted to tko finding: "This applicetion was
£116d on the advice of counsel after 1t becsme apparent that the

operation was such as required certificetion”. Thoy point out
that the application alleges they bave “for the past several months

been ‘engaged® in hevling furniture snd that thelr operations "are
conducted under particular egreements snd with btut & limited mumber

of shippers®. The application further alleges that service was
performed "believing that sald 6pera'cions wore then and now are tkat
of a priva{:e carrier =+ % <, After recent discussion # % % with
counsel, applicants are now of the opinion that operations of thls
character may now be, or in the future may Decome Zmpreossed with a
public iaterest and therefore subject to the jurisdiction of thils
Commission®. (Application, Pe 4). Petitioners contend that thoy
should not be penalized when, in their opinion, the record contains

no facts indlcating cormon carrier operation.

Exception 1s also tal®n to tho finding that "spplicant is
now operating & highway common carrier service", and ask if "now"
pofors to the date of hearing (May 28, 1935) or tao date of the
decision (August 17, 1936). If the former, they claim that the




rocord does not support the statement, and If the latter, that there

is no ovidence as to the character of thelr operations on August 17,
19356 It is pointed out that 15 months elapsed betwoen ihe hear-

ing and the decision, and that during the interim the Examiner who
heard the case dled. Petitiomer requested a rehearing, oral srgu-

ment, and an opportunity to offer additlonal evidoﬁw.

Pursuant To this roquest, and on Septomber 28, 1936, the Com-
afssion made an order granting a rehearing, which was had before
Exeminer Austin at Loz Angeles on October 26, 1936. Counsol for
appiicants appea.rod' and srgued the case and submitted it on tho evi-

dence proviously introduced. T1lis Brown, a partoer of Triangle
Transfer & Storage Company, o protestant,testifled that his company
was avthorized to transport new and used furniture between Los Ange-

les and Som Diego and intermedlate points, and had been so operating
for fifteon years. Due to rail competlition, so he stated, his com-
pany's tonnage and revenue has decroased substantially during the
past five years.  No further ovidence ¥as introducod.

The pecord discloses smple proof that applicant, at tho time
of the rehearing herein, was operating & highway common carrler ser-
vice botween Los Angeles and San Diege without having been corti-
ficated by the Commission.

A carefrl roview of the entire record impels us to oonciudo,
and we heredy find as a fact, that the granting of tho authority
nerein sought will not be in the pubdllc lnterest; it will sorvo no
necessity mot now being satisfactorily met bj cortificated common
carriers operating betwoen these points. We are, therefore, not
disposed to disturd the finding of 1lack of public convenience a.nd.




necesslity, contained in our former ceclsion.

Ls to the sceond objeetion raiszed by applicants in thelr
petition, it is sufficient to say that they offered no evidence
concerning thelr operations at any time subsequent to the date of
the original nearings (May 10 and 28, 1935), and were content

to submit the cace on the evidence previously introduced.

It is readily apparent thet in view of 2 denial of such

certificate, the service as now conducted should be Ilmmediately
discontinued. This Commission has reveatedly and consistently
neld that the mere £iling of an application may not be considered
by the applicant zc authority to operate, and 1t has many times
held that the operation of a service in anticipation of qertifi—

cation is zool znd sufficient recson for denlal of the application.

ORDER

A public hearing having veen had in the above entitled pro-
ceeding, the matter having been submitted, and being now ready for

decision, and the Commission being fully advised;

IT IS ERRERY CRDERED that the petition of applicant herein
recuesting a modification, in certein particulars, of Decision No.
29042 rendercd herein on August 17, 1936, be, and it iz hereby

denied.

IT IS HEREERY FURTHER CRDERED thet the application herein be




and 1t 4is bhereby denloed,

The effective date of this oxrder sball be twenty (20)
days from the date heroof. o

r
Dated at San Francisco, Celifornis, teds _/~ day of
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