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Application No. 21677

In the liatter of the Appllication of
GEORGE EANM and WILLIAM RITCHIE, doing
business ac HARVEY AVENUE~-EAZELWOOD
BUS LINE, for 2 certificate of public
convenicnce and necesclty to operate
passenger auvtomoblle bus service as &
common carrier betweon CVhestnut and
Illinolis Avenues In the County of
Fresro, State of California, and

Vaxn Neocs Avenue and Mariposa Stroet
In the City of Fresno, fresno County,
State of California.
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JAMNES T. BARSTOW and JAMES J. EROZ, for Applicant.

H. VW. HEOBBS, for Frosno iraction Company, Frotestant.

BY THE COMMISSION:

Applicants Goorge Horm anc Willlem Ritchlie, a copartner-
shlp, doing dbusiness as Harvey Avenuo-Hazolwood Bus Line, herein
seek a certificate of public convenicnce and necessity authorizing
the establichment and operation of & passenger stage service hotweon
Fresno and the résidential district known as Sierra Vista Tract
located ecast of the city limits of Fresno, as an extension and
enlargemont of 1ts presont oporating rights.

A public hoaring thereon was coxnducted by Examinor Paul
a2t Fresno, the matter was submitted on briefs, and 4is now roady.for
docision.,

Applicants, at the presont time, are operating a passen-
gor stagoe line botwoen Fresno and the suburban district of Hazelwood,
southoast of the ¢ity limits of Fresno, terminating at the inter-
section of Butlor Avenue and 1lth Street and, also, beiwecen Fresno
and tho intersoction of Killbrook Avenue and EHarvey Avenue north-

oasterly of the c¢ity limits of Fresno. Tke propozed operation i1s

generally over Haripose Street and Illinois Street to the Sierra
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Vista Pract aleong a route hetweon the routesz of applicants' prosent
operation. The distance bPotwoen tormini iLs approximately threo and
onc~kalf milos.

The faros proposed to De charged are 7 cents ono way and
4 conts one way Tor students wnder eighteen yozrs of age. 4he
appllicants have ample ecquipmont to ronder an adeguate service over
thec propesed roube.

Sierrs Viste uract, according to the testimony of 4. 2.
Loase, exocutive socretary of the rresmo County Chamber of Commerce,
is 2 rapldly groving center with an estimated population betwoen
39500 and 4000, with many new residences in process of construction.
wr. Lohse testifled that, at tho prosent time, this tract has no
avalilable trancportetion faclilities otber than the eleetric servieo
of Fresno Traction Company which reguires many of tho residents of
such tract to walk distances, ln somo Instances, as groat as
spproximavely one md ono=half miles.

The spplicants produced oigat witnessos all of whom reside
in tho Sierra Viste Iract who tostifled to the need for the proposed
service. “he record shows that some of those witnesses are com-
nolled to ﬁalk Glstancos as great as one mile in order to avail
taemselvos of the presont olectric rall service. It was stipulated
taet tae teostimony of twenty-two othor persons, vroscnt and avail-
abio to testifly, would be substantlolly the some as those tostilying
to tho neod for the mroposed service.

The establishment of the proposed service waz opposod by
the Fresno Iraction Company, particularly that portion of the route
along lariposa Street ond Illinois Avenue to %the intersection of

suca avenue by Iwelfth Street, located approximatoly two blocks

from the torminus of the rails of soid protestant which 15 near the

eagtorly ¢ity limits of Fresno, on the grounds that adequate sorvice

15 now boing rondered to all points located within a roasonable




welking cistance of protestants clectric rall lines. Protestant
Surther contonds that tho establicshment of any additlional trans-
nortation sorvices within tke torritory now served dy it would
tend to zrealtliy reduce tae rovenues on‘its licKenzle Avonuo Line.
Protestant taltes the position that applicants must first
obtain a franchice or pormlt from the city of Frozno to operate
locally beitwoon points within the city's corporate limiis as 2

condition procedent to filing an application with thlis Commizcion

for a cortilflcate of public convenioence and neceszcsity to operate

as o passenger 3tage corporation betwoen Frosno and a point with-
out the corporate limits of Frosno and all intermediato points,
vhich Includes points within sald corporate limits, ovor and along
a specified route.

In support of such position protestant arguos that
vecause applicants? oporations, as presoently conducted as woll as
the operation herolin proposed, are not wﬁolly witain the corporate
limlts of the city of Fresno, applicants are o passenger stage
corporation as defined in section 2% of the Public Ttilities Ack,
out Lt does not follow thorofrom th;t such operatlions as are con=-
dueted waolly within thé corporate limits, that is, intraclity
transportation, aroe within thls Commission's jurisdiction. FPro-
tostent contends that "intracity transportation’ is a rmmnicipal
alffalr, oxpressly excluded from tho Hallroad Comnfssion's jurlsdlction
by thae wording of the dofinition of a "passonger stage corporation”
in vhe Public Ttllitles Act, following whlich applicents must obtain
authorlity therofor from the city.

Protostant further arzues that

"Applicant proposes a comsolidation of all intracity
operation. It proposes to use the identical equipmont
for both services, charge the samo rate of fare, whethor
the trip Lls intraclity or betweon the city and adjacent
outside territery, ant Lt furtiher proposes the Issuance
of transfers vetwoen the wvarious lines or routes. This
necessarily would require this Commission's authority and
the szervice, 1 and when properly authorized, will be ono,




in effect, 30 fmilar to a stroot rallroad sexrvice as to
ve Indistingulsnabdle Irom Lt oxcept Lfor the fact that
tae passengers will De transported on ruovbor instead of
on ralls, Xwvory reason oxists, taerelore, vay the soamo
procodure applied to streot railroads zhould o applisd
to the proposed bus service.”

Protestant contends that no provision iz found in the
Public Utilities Act touching the mrecise question Lt ralizes and
mekes reference to subsectlion (c¢) of section 50 of the Puolic
Utilitieé Act which relates to the exercise of streot rallroad

francnise, etc.

In suppoxt of such argumcnt‘protestant ¢cltes Qro Electric

‘Corn. vs Roflroad Commlssion 169 Cal 466, 475. In that caso tho

court reviewed o declsion of this Commission wherein the applicant

was denfed a certificate of publlc convenlonce and necessity Yo

exerciso a franchise granted sald appllicant by the city of Stockton

for the use of its streets for the orection of an electric powor
line. 7Tho court held that the city of Stockton did no%, vaon the
Dublic TUtillitles Act was passed or when 1t became cffoective, have
the power to grant to olectric corporations franchises pormitiing
them to furnish olectrlceity to tho Inhaditants of the city, if,
indeed, 1t had the power. to grant the limited franchise or right
to use the strects for that purpose.

The case ¢lited by protostant is not in point witkh the
situatlion here presexted.

The RalZlroed Commission has recognized the oxclusive
Jurdisdiction of a municipality only where the opeorations of the
tronsportation company are coanducted wholly within.ﬁhe limits of
a single incorporated city. In Application No. 11049, in re

Paciflce Electric Rallway 27 C.R.C. 431, the Commlission said:

“The power of the Cormlission to fix rates on streot
rallroads, wahethor oporating within a single municipality
or not, exlsts by virtue of thc provisions of tho Public
Ttllitles fet and 15 well osztablished. 4Lho power of tae
Cozmlssion to £ix rates of transportation companies




operating motor vehlicles on thoe publliec hishaways exists
by virtue of tho provisions of Chapter 213, Statutez of
1917, and acts amonding sald statute, section 1 of which
apecifically excludes from the Commlission's Jurisdiction
such transportation companies as oporato exclusively
within the limits of an incorporated city or towm."

Tho city of Pasaéena sought to review this decision of
tho Commission in the Supreme Court of Callfornia. Tho writ of
review was denled December 20, 1926 (City of Pasadena vs R.K.C,
and P.E.Ry. S.F. No. 12309).

Prior to 1927 pascenger stage corporations wero regu-

lated under the provisions of tae Auto Stage and Druck Transpor-

tation Act, Chepter 213, Statutes of 1917. RHegulatlon is now 2od

under thoe provisions of Soctions 24 and 504 of the Public Ttilitloes

Act, Chapter 42, Statutes of 1927, a3 amonded, which provisions

govern tho application now vofore tho Commission. Section 50% of

zald act provides in part as follows:

"The rallroad commission, in the exercise of the
Jurisdiction conferred upon it by the constitution of
this stato and by this act, caall have powor and
avthority %o grant certificates of public convenlonce
and noecoszity and malke decisions and orders and to
preseribe rules and regulations affecting vnassongor
stage corporatlions, notwithstanding the provisions of
any ordinance or pormit of any incorporated city or
town, ¢ity and county, -or county anld Iin casze of conflict
botween any suca order, rule or regulation, and any
such ordinance or porrmit, tho cortificate, decision,
order, rulo or rezulation of the rallroad commlission
shall in oach instance provail.”

The foregoing opinion reflects a surrender by this Com-
mission of Lts Jurisdictlion however only with respect to trans-
portation companies who operate oxclusively witalin the limits of
an incorporated c¢ity or town. “he applicant here Ls mot such a
carricr and does noT pPropose to‘operate exclucslively within the
lirdts of the city of TFresno, therefore this Commission 4z not
divested of itz jurizdiction over the applicants® proposed opera-

tions bota as to soervice from polints outside thoe ¢ity, as well as
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botween points within the city whers thae latter forms a part and
portion of am operation extending without the corporate limits of
such c¢ity.

The Rallroad Commission of the State of Californis has
long hold the position that its jurisdictlion oxtonds over tho entire
oporation of an automotive trancportation service, oven tbbugh port
of tho operations, and In somo Iinstances moct of the oporatlions, aro
conducted wholly within tho incorporated limits of o city.

In Application No.12820, in ro Pacifiec Electric Rallway

Commany, 28 C.R.C. 612, 613, the Pacific Llectric kellway Company
éequoséed o cortificate from thisz Commission to oporato its motor
coach linos 4in and avout the city of Pasadens, Californlz. Tho
Pacific Electrlic Rallway had operated these lines under the assump-~
tion taet a certificate from the Xallroad Commiszion of California
was not nocessary and that 4t hed to deal only with the city of
Pasadena regarding those operations wholly within the incorporated
limits of said City. One of the buz services of the Pacific Electric
Fallway extended Deyond the city limits of Pasadena, however, and
vhon the Commission was apprised of the fact 1t directed applicant

to procure a cortificate of public convonlience and neceossity, in

Tesponse to whlch an application was filed and public hearing held.

In this declsion the Commission sald:

"Counsel for thoe c¢ity took tae position that this
Cormicsion does no%t have Jjurisdiction ovor the opora-
tlons In question; that In offect thoe c¢ity authorlitlecs
nad dealt with the company for transportatlion facllities
in sccordance with the provislions ol Secetion 19, Article
XI of the Comstitution, and that he found no.provision
of thoe law which specifically abrogated the rights of
the ¢ity uwnder that section of the constitution. ZXe
maintains that the Incident of a stub-end part of the
service pascing a chort distance outside the c¢ity limits
should not deprive the city of walch hoe alleges to be
1ts constitutional righbs.

"It 1s true that the bus oporations here under con-
slderation were Inauguratold as o puroly municipal service
and in reallty are cuch at tho mosent time. It 1s also
true that the Supreme Cowrt of this state at all times




has carefully guarded tho home rule provisions of our

laws, This Commission, howevor, is faced with the duty

of carrying out the provisions of the Uransportation

Act of 1917, wialch is the only expression of the legisz~

lature governing the rates and service of automotive

transporvotion. Uhis act c¢learly places all such

transportation, that is not exclucively within theo

limits of o ¢ity, wnder the jurisdiction of this Coxz-

mission. Wnlle the undertaking of appllcant is

cescribed o= consisting of Gifferent anG seemingly

independent dus lines, as a matter of faet from the

standpolint of practical operation it Lz a2 uniflied and

single service. It thorefore appears that the Comnls=~

slon has Jurisdiction over the whole operation coverod

in the application.” '

he city of Pasadexna sought to review this decizslon of
the Commission in the Supreme Court of Californic. The writ of
roviecw was donZed December 20, 1926, (City of Eaéadena vs R.K.C.
and PI'E.RFI S.Fa No. 12510)0
In asserting Lts right to Jjurlsdiction over the opora-
Zons wholly within tho city of Pasadena, the Commission in tho

same decision sald:
As to the lines within the c¢ity at present beling
operated by the Company, we can mako no pormanent find-
Ing at this time, dbut will grant the company a tomporary
permit to operate them untlil permanent routes can be
established that meet the approval of thls Commicsl on.”
Thus we see that this Commission properly assumod Jjuris-
diction not only ovor the services outside the city of Pasadena,
but alco as to the lines then operated by the Paclfic Electric Rall-
way Company within the c¢ity and fixed the routes within the city
limIts of Pacadena on a temporary basis pending the establishment
of permanont routes vwhich would moet the spproval of the Commiscion.
This rocord shows that no addilitional transportation ser-
vice 1s nceded in tho area lying wost of the intersectlion of Iwelfth
Street and'Illinois Avonue but doos show that public coavenioence
and necessity require. an adogquate transportation service bhotwoon
Frezno and tho area comprised in the Slerra Vista Iract which
applicant proposes to serve and a cortificate therefor will be

granted.




Goorge Harm md William Ritchle are heroby placed upon
notlce that "operative rights" do not comstitute a class of property
waich skould be caplitallized or used as an olement of value in
determining reasonable rates. Aside from thelir purely pormissive
aspect, thoy oxtend to the holder a full or partlal monopoly of a
class of business over o particular route. ILhis monopoly foature
nay be chaﬁgod or destroyed at ony time by the state which 1s not

in any rospoct limited to the number of rights which may. be given.

QXREE

A pudblic noaring having been held horein, tho matter duly

subnitted,

THE KAZLROAD CCMMISSION OF THE STATE OF CALIFORNIA EEREBY
DECLAKES that public convenlonce and necessity require the estabe-
lisament and operatlion by Ceorge Earm and Williem Ritchle, copart-
aers, &oing vusiness ag Zorvey Avenuwo-Eazelwood Bus Line, of a
passenger stage sorvice as dofined in section 2% of the Public
Ttilitles Act for the transportation of passcengers betwoor Fresno
and the Slorra Vista Iracet and intermediate points as an oxtension
and enlargemont of the operating right horotofore establiszhed by
o
Doclsion No. 25532, dated November 7, 1932, on Application No. 18417,
over and along tne Lollowing route:
Beginning at tho intersoction of horiposa Street and
YUY Street Iin the clty of Fresno, thence southeastorly
clong "L 3treet to Yulare Streot, to Van Ness Avonuo, to
Trespo.3treet, o "M' Stroot, to Ltz Lntersoction with
daripoza Streot, Taonco along Mariposa Streot to Divica-
dero Streot, North Angus Streeot, Illinols Avenue, Choestnut
Avenuve, Belmont Avenue, Slorra Avenuc, WacshiIngton Avenue,

Barton Aveomue, to the intorsection of Zarton Avenus and
Illinois Avenuo,

I? IS OXDZERED that a certificate of public convoniance and
necossity therofore Is granted to George Harm and Willlam Ritchlo

subjoct to the following conditions:
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i. No passongors shall e transported having both point
of origin and destination betwoen the Intersection of
“wellth Street and Illinols Avenue ant the Intersoction
of Mariposa Street and "M" Stroet.

2. Applicantsshall f£ile a written accoptance of the
cortificate herein granted within a perilod not to oxceed
fifseen (15) cays from date horcof. ’

3 Applicants chall commonce the service horoin autihor-
lzed within o poriod of not to oxceed thirty (30) days
from tae offeoctivo date hoereofl, and shall file in trip-
llcate, md concurrontly malke offective on not less than
ton daysT notice to the Rallroad Commission and the
public, a3 toariff or tarifls constructed in accordance
with the roquirements of tho Commisslion's Cemoral Orders
and containing rates and rules which In volume and offect
shall bo Ldentlical with the rates and rules shown-in the
oxnibit atbtached to the application in so far szs they
conform to tne cortificato herelin granted, or rates and
rulos satisfactory to tho Zallroad Commlssion.

4.~ Applicants chall file In dupllicato, and make
offoctive within a period of not to exceod thirty (30)
days after the effective date of this order, on not less
than five days'! notice to the Rallroad Commission snd
the public, a time schodule or time schodud s covering
the sorvice hoerelin authorized in a form satlsfactory to
the Railroad Commission.

S. The rights and privileges herein aunthorizod may not
be discontinued, sold, leased, transferroed nor assigned
unleszs the written consent of the Rallroad Commizsion to
such discontinuance, salo, lease, transfer or assignmont
has first boen obtained.

€. No wvehlicle may Le operated by applicants herein
wnless such vekricle Ls owned Yy said applicants or 1s
loased by applicants under a contract or agrecment on
o basls satlsfactory to the Kallroad Commission.

The effective date of this order shall be twenty (20)

days from the date hereof.

Dated at San Franclisco, California, this Z‘#‘ day of

%3—1938. SR
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