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3'.1.293 Dec1sion No. ___ _ 

BEFORE ~HE RAILROAD COMMISSION OF ~HE SXAXE OF CALIFOBNIA 

ROUBOLtT '1.W./! & BREWING COMPJ.NY, 
.:l corpor.a.t1on, 

vs. 

NORl'R'WESTEBN PACIFIC RAILROAD CO., 
SOUT.8EEN PACIFIC COMP'.ANY, 

Defendants_ 

BY THE COMMISSION: 

Case No. 421S 

OPINIQN ON REFmAEmG 
In this proceed1ng Humboldt Malt and Brew~ COQp8n1 seeks 

reparation on numerous carload shipments or beer 1n bulk 1n barrels 

3Ild 1n glass in ca.ses, transported trom Eureka to S~ Fra."lc1~co, Otlk-

~.nd, Stockton <md Fresno by the Northwestern Pacific Railroad. Com-

pa:oy .ana. the Scr..:.thern Pac1£'1e Comp,any dur~ the pe::1od April 20 to 
September 19, 1935. It alleges (1) that the chArges assessed =d col-
lected on said sh1pm~ts were in excess o! those which would ~ve 

accru.ed under the la.wful t.ar1!! rates, in violation or Seetion 17 of 

the Public Utilities Act ~d (2) that the charges assessed ~d col-
leeted on said shipments were· in ,excess of those which defendants 
b.ad intended to establish tor the transporttrt1on 1:a.volved. .and. were ap-
plie.::.ble only through de!eno.tmts' oversight .:Ind. inadvertence 1n m:ak-

1ng the tar1f~ publication. This op1n1on is based upon evidence ad-

duced at a rehearing held before Examiner P.W. Davis at San Francisco 
1 

on September 12" 1936. 

1 . 
By the or1g~ .and !'1:rst amended complaints in this proceecl:tcg 

eompJ:a:1ntmt sought reparation as to shipments !rom Eureke. to S3:o. 
i.ranc1sco and O.3.k.J;md only. It alleged that the charges assessed .and 
collected were unreasonable, discr1m1natorY ~d in excess or those 
'l'lh1cil woulC!. have .accrued tlt the lawtul ~rl!r rates, in violation or 
SectiOns l3, 17:::o.d 19 or the Pub11cdUt111ties A1ct. "'"1nA!ter at" putb11g 
hear1ng was had the Coc:n1ssion issue its dec1s on J. nd.1Dg llat tli 
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• 
Cb.arge~ on the sb.ipments from Earcka to San Fr3Jlc1sco c.d 

O~3Dd were assessed at a rate o~ 17 e~ts plus a 7 per eent·emer-
2 

geney charge. Reparation 1$ sought to tb.e basis of a rate o~ l7 

cent s, the only issue being ;as to th.e propriety of the 7 per cent 

emergenc,y charge. The rccor4 does not show det~itel1 what charges 

were assess,ed 0:0. tile shipments destined to Stoekto:c. and Fresno; how-

ever, it was 1ndicated by eO:lpla1nant f s counsel at the rehear1lig 

tb.-at such charges were based on a comb:1n:l.t10%l. of the Eureka to! San 
\ 

Francisco rate or 17 cents, plus the 7 per cent emergency charge, 
' .. 

:and the loe3.l rates of the Southern Pacific COl:lP3l:W beyond,a:c.d that 

these shipments were included ill the 'complamt upon the assumption 

th3.t the propriety or the 7 per cent emergency cb3.rge on th~" Eureka 

to San Francisco factor was similarly involved. 
The ~uest10n as to the applicab1lity of the 7 per cent 

el:ergeo.cy charge arose over .a provision :tn the Tari:tt of Emergency 

~rges readtng as follows: 

1 (Continued) 

charges ~s:dled had :lot been shown to be unreasonable, discr1minatory', 
or inapplicable, .:m.d d1s:n1ssing the proceeding (Dec1s1on No. 30601 or 
February 7, 1938). Thereafter, upon the representation 0''£ compla~t 
tMt it. ml.S prepared. to present ~dd1t1onal evidence in support or the 
allegations or 1ts complaint, ::3, rehem:-ing w~s grmtcd. Prior to tile 
holding or the renearing,however, compla1nant :lled a second ameaded 
complaint, 3dding sh.ipments from Eureka to st ockton .and Fresno to those 
originally involved, .aoa."'ldoni:cg its allegations of unreasonableness .:m.d 
cl1scr1"'!"1nation, retaining its allega.tion of t.aritt deviation .and. .add:1llg 
the alternative al.legat1on 0'£ oversight :and inadvertence 1n tar1tt 
p"J.blieation. .. 
2 Rates zre in cents per 100 pounds. The l7-eent rate was publiShed 1n 
Item No. 217 series of Northwestern Paeific T,sri!! No. 38-J, C.R.C.No. , 
39$, and :tn Item No. S60 series of' P:ac1!1e Freight Tar1!'!' Bureau Tar1!'r 
16-P, C.R.C. No. 565. ~he 7 per cent emer!eney eb.c.rge was provided. in 
Pa.-t 1 of the Tariff of E:ncrgeney Cb:n.rges .. ~o. 227, C.R.C. !i(o. S07 of' 
F. W .. Gompb., Agent, :and. was, made applicable to rates published in North-
western P.ae1f1eT·aritr No. 38-J by Spec13.l Su'Oplem.ent No. :26 and. in 
:?aei!1e Freight T'ar1:tr Bureau Tax'1ff""16-P by Spee1'al Supplement No.3, 
both et1'eet1ve Apr1l 18, 1935. . . 
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• 
"'No emergency charge will be assessed. 1n connec-

tion rltb. carload rates established to meet truck or 
water competition (~d so indicated'in tariffs) it no 
ecergency charge would 'be applied imder Tables 1,2 or :3 
or P::.rt .2 on less-tb.:m.-earload shipments 'bet.,.:een the 
same points.!! 

The ;>art1es were agreed that the 17-eent rate was in tact establ1shed 

to ~eet water competition 3nd, moreover, that no emergenc.y charge would. 

be applied under Tables l, .2 or 3 of' Part .2 of' the Tarifr or Emer-

gen<::r Cb.:o.rges on less-tb.:ln-c3.rlo:td sb.ipments between Eureka .and San 

Fr:m.cisco or Oa.kl:md. The controverzy, therefore, was z,s to whether 

the tormer 1"~ct was ind.icated 1n the tariff" in such a mamler as to 

s:a.tis:t.r the parenth.etical re~:1l1re::.ent in' the' .. prov1s10n ,quoted. 

.. ,\,.. 

The tariff' item. :in which the local rate of the Northwester.c. 

?aci£~c Railroad. Co:tpany from Eureka to San . Francisco wa:: published 

carrie~ retcr~ce to a note reading as tollows: 

n?ub11shed under ~hor1ty of' the Railroad Commission 
or the State or California, No. 24 (; ... )-3669 of Jul.y' 16, 
1934.:1 

The tarit:f: item eo:o.tainiDg the joint rates from Eureka to San Fr~­

eisco' ano. Oakland. W3.Z flagged subj ect to a similar note referring. to 
the Co::c1ssion' s file 24 (a)-342l or August 14, 1933. It w::J.'S shown 
by complainant that the fUes referred to in these notes were'special 

docket ~horities gr.mtitlg permission to defendaritstlnd:er Section 

24 (3.) of 'the Pu.'bl1c 'Utllities Act to ma1ntain the 17-c:ent rate non-

intermediate in ~pplicat1on. It was shown !u:rther that such <!oeket 

authorities were based upon informal applications of the ~rier= 
~legiDg that ... r.atel" competition :1.n!luenceo. the ma1nten:3llce or lov:er 

rates 'troe Eureka to Sen Francisco ~d Oakl3nd thtln were maintained 
3 ~ , 

from :and to intermediate points.. Compla:1.nallt's counseJ. argued that:,. 

". 

;3 Speei2.l d.ocket authority 24 (a)-3669 involved a'II11scellaneous change 
in packing r~uir~ments. However, the application upon wb.1eb. it was 
'based' sho"r.s that the l7 cent rate ,\7as orig1nslly auth.orized. by spee1a~ 
docket authority :24 Ca) 3400 of July 24, 1933, in vf.o.ich the existence 
of water competition is alleged in justification. . 



, • 
the reference to the Commission's special ,docket author1tie~ hcd the 

effect or 1ncorpor:lting those authorities, .as well as the app11cllt1ons 

upon which. they were based, :1nto the ta:r1!f's themselves, just .as 

though the ~pp11cat1ons snd docket authorities bad been set forth, 10 

the notes in haec verba. He contended that, therefore, the 17-eent 

rAte W3.3 "indicated 1n the tarif'rstt :as 'being water-eompelled m:x.d 

that, und.er the 'quoted provision of the 'Xa.ri!! 01: Emergency C"o.a.rges, 

the 7 per e~t emergenc.1 charge wns not proper~ appl1cable. 

Compla:1:o.ant did not introduce any evidence to show that 

the tari!'f items invol.ved. were improperly na.gged through overs1gb.t 

or ~d.vertence 'but cited the decision of' the Interstate Commerce Com-

:U.ssion 1n Eolswp-flaY9Z ComP?llV.ys., Ill1l;t91s CQ,ttal., R:.t1lIo;t~ 

Company, 12 I.C.C. 129, ':::'sautho:r1ty tor the proposition that repar-

ation m3f be awarded where a rate higher tbzn that intended b.1 the 

ea:-rier is ptlb11shed by n:istake. 

Defendants, wll1le admitt1ng that the l7-ce:c.t rate W3S pub-

lished to meet water competition, denied that this tact was ind.icated 
in the tan!'f to the extent contomplated 'by the Tar1f't of Emergency 

Cb.3:ges . or that there was :m oversight or inadvertence 1n tar1:f't ~b~ 

lie.e.t1on. Defendants' cotL'llsel argued that tho referenees to the Com-

misSion's specitil doeket ~uthor1t~e$ were merely tor the purpose of 

shor.1Dg that permission to maintain the l7-cent ,ra~e, 0:0. .a non-:1llter-

mediate basis had 'been obtained, :a.n.d. that such references did. not 

serve .as indications of the reason und.erlying the grantmg ot sueh 

per:niss1on. .Ee po1:lted out that eompetition of' 3. long rail line with 

~ shorter one 2nd various other factors in ~dd1tio~ to \1.ater ~d 

:otor truck competition m~, on occasion, justify the granting ot per~ 
Id.ss!.o:J. to 'deP<ll"t f'roI:l the rCCl,uire:ncnts of Section 24 (a) of the 

Public Utilities Act. 



I • 
~h.ere is no doubt 'but tA':lt the $l.1nten:mce by :3. 1"311 line 

or a non":"1nte:r:nediatc rate between two ports such .as Eureka :md San 

Fr~c1sco o~d~1ly indicates that sueh rate may have be~ watcr-

compelled. Eowever, it does not ind.1e:a.te :in =d ot 1tseU' thtl.t such 

l"3:te was in fact water-compelled, which 1n our opinion is the 

quality or 1!1:l.d1eat1o:o.1r re~u1red 'by ;a reasonable interpretation of the 

coo.trovers1al prov1sion in tb.e Tar:1.tt ·:o:e:..Emergency Charges. The rct-
.. .' 

er~ee to the Commission's special docket author1ties did not, ~ our 
( .... , 

op!lliO%l,~e t~e cfrect of 1neorporat1:lg th.e vrord1:og co:c.ta1ned 1n 

those :authorit1es and in the 1nf'ormal ;applications :1nto the tarit!s. 
,." I. 

Such"'re!erenee:: merely served to show tllat appropriate authority had 

been obtained to pub11sh the rates non-:1ntermed1:::.te :In application. 
, '., I ,vI>; .' 

:as re~:u.ired by Rule 65 ,(g) or the Commission f s tariff CirCUlar ,No. ,2-

COtlpl;a.:1na."'l.t's cO::l.Struet1on would. h:.ve the effect ot 1neorporat1:ag 

::l:3.terial into the tari:f"r which was not riled with the Com:nission as· a 

taritt'and which was not ~vailable for public inspection 1n the manner , . 

r~uired by Section 14 or·the Public Utilities Act. It ~ppenrs,there­

fore, that the 17-eent rate from EureL:a to Sa!). Fr.-mc1seo.:and. OaJ<!md 
. , ' 

vre.s not i:O.dicated in the tariff asbe1ng water-eompelled, t~t. the 
, , . 

7 pe::- cent emerge:l.¢y' cb:o.rge w:lS properly :lpp11eable :in connection there-

":lith and. that compla:1n~l'lt' s alleg~t1on of t~irt deviation h:a.s not . . 
," 

been. su.st31:o.ed .. 
'r' 

As before stated, compla1n:::nt intrOduced no evidence 1n ,su?-
port or its 'allegation of oversight and inadvertence. The above en-

titled complaint, 3S atlended, rlll be d1sm=sed • 

.Q.~~~;a 

A rehearing having been had 1n t~e above ~t1tlcd ,ro¢eed~, 
;and based upon the ev1de::.ee received at tile l:ehear1:o.g and. upon the. con~ 



elusions =snd findings eon:t31ued in the preced1ng op:1nion, 

IT IS :s:EREBY ORDERED that the :above ant1tled proceeding 
" , 

be ;and it is hereby dismissed.. 

Dated. ~t San Fr.ane1zeo, C;ll1tom1:a, this 

o! .,if, J , 1938 • • I 

: Co::nm1ss1oners . 


