3 4 &y
Deeision No. 3 “"3{33

BEFORE TEE RAILROAD COMMISSION OF THE STATE OF CALIFOENIA

ETMBOLDT MALT & BREWING COMPANY,
2 corporation,

Complainant, @ﬁ/
Case No. 4218 @

Vvs.

NORTEWESTERY PACIFIC RATLROAD CO.,

SOUTEERN PACIFIC COMPANY, %J(

Defendants.

BY THE COMMISSION:

ORINION ON REFEARING
In this proceeding Bumboldt Malt and 3rewing Company seeks

reparation on numerous carload shipments of beer in bulk in barrels
zand In glass in cases, transported Zrom Furcka to San Francisco, Onk-

land, Stockton and Fresno by the Northwestern Pacific Railrozd Come
pany and the Southern Pacific Company during the period April 20 to
September 19, 1935. It alleges (1) that the charges assessed and col~
lected on said shipments were In excess of those which would have
acerued wnder the lawful tariff rates, In violation of Section 17 of
the Public Utilitiles Let and (2) that the charges assessed ond col-
lected on said shipments were in excess of those walich defendants

kad intended to establish for the transportation involved znd were ap—
pliccble only through defe:;d@ts' overcight and Inadvertence in mak-
ing the tariff publication. This opinion ILs based upon evidence ad-
duced at a rehearing hfld before Examiner P.W. Davis at San Franclsce
on September 12, 1938.

Dy the original and first amended complaints in this proceeding
complrinant sought reparation as to shipments from Eureks to San
Erancisco and Oakland only. It zlleged that the charges assessed and
collected were wmrezsonable, discriminatory and in excess of those
vhica would have accerued 2t the lawful tariff rates, iz violaticn of

17 z2nd 19 of the Public Utilities Jct. er 2 public
ggg%sw%g,bad the Comrission issucd its Eecision £in foi% %ée
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Charges on the shipments from Burcka to San Francisco and
Oakland were %ssessed at 2 rate of 17 cents plus a 7 per ¢ent emer~
gency charge. Reparation 1s sought to the dbasis of a rate of 17
cents, the only Iissue being as to the propriety of the 7 per cent
emergency charge. The record does not show definitely what charges
were assessed on tae shipments destined to Stockton and Fresno; Low-
ever, it was indicated by complainant's counsel at the rehearing
toat such charges were based on a combination of the Eureks to:’i ’San
Francisco rate of 17 cemts, plus the 7 per cent emergency charge,
and the local ratec of the Southein Pacific Company beyond, and that
these shipments were included in the"compi'a;mt upon the assumption
taat the propriety of the 7 per cent emergency charge n the" Burcka

to San Francisco factor was simllarly involved.
The guestion as +o the 2pplicebility of the 7 per cent

exergency charge arose over 2 provision in the Tariff of Emergency

Chzrges reading as follows:

1 (Continued) BT

charges assciled had not been shown to be wnreasonadble, discriminatory,
or incpplicable, znd dismissing the proceeding (Decision No. 30601 of
February 7, 1838). Thercafier, upon the represeatation of complainant
that 1t was prepared to present additional evidence In support of the
allegaticns of 1ts complaint, 2 rehearing was granted. Prior to tae
holding of the rehearing,however, complainant L£iled a second zmended
complaint, adding shipments from Eureka to Stockton and Fresno to those
originally involved, abandoning its allegations of wareasonableness and
discrimination, retaining its allegation of tarilf deviation and adding
the alternative allegaticn of oversight and inadvertence In tariff
publication. g .

Rates zre In cents per 100 pounds. The l7-cent rate was published In
Iten No. 217 series of Northwestern Pacific Tariff No. 38~J, C.R.C.No. .
393, azéd in Item No. 8€0 serles of Pacific Freighgu Tariff Burea?drgrgr
18-P, C.R.C. No. 565. The 7 per cent cmergency charge was provide
Part’l of the Tariff of Emerggncy Crarges No. 237, C.R.C. Ho. 5687 of
F.W.Gomph, Agent, and was made applicabﬁlto rag.es pub%ishg% inng;th-

5 Pacific Tariff No. 38«J by Specizl Supploment No. an
ggggﬁ% Freight Tariff Bureawy 'J:ar{f 16=-P by Special Supplement No. 3,
both effective April 18, 1935. . : a
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™o cmergency charge will be assessed in connec-
tion with carload rates established to meet truck or
water competition (2nd so indicated in tariffs) 4if no
 emergency charge would be applied wnder Tables 1,2 or &
of Part 2 on lessethaon-carload shipments betvween the
same points.”
The parties were agreed that the 1l7-cent rate was In fact established
t0 meet woter competition and, moreover, that no emergency ¢harge would
be applied under Tables 1, 2 or 3 of Part 2 of the Tariff of Emer~ -
.
geney Charges on less-than-carload shipments between Eurelks and San
Froneisco or Oakland. The controversy, therefore, was 25 to whether
tae former fact was indicated in the tariff in such 2 manner as to
satisfy the parenthetical reguirement in-the provision quoted.
The tariff item In which the local rate of the Northwestern
Pacific Railroad Compeny from Eureks to San Francisco was published
carried reference to = note reading as follows:

mPublished mder 2uxthority of the Railrosd Commission

of the State of California, No. 24 (A)-3669 of July 16,
m.n . v :

The tariff item containing the joint rates from Eureka to San Fran-
cisco 2nd Oskland was flagged subject to 2 similar note referring to
the Commission's file 24 (2)~3421 of August 14, 1933. It was showmn
by complainant that the files referred to in thece notes were -special
docket axréﬁorities granting permissicon to defendants ‘wnder Section |
24 (2) of the Public Utilities Act to maintain the 17-cent rate nom—

sntermediate in mpplication. It was shown further that such docket
authorities were based upon informal applications of the carriers

slleging that water competition influenced the maintenance of lower
rates from Eureka to San chisgo and Oakland than were maintained

from 2nd to intermediate points. Complainant’s counsel argued tbnt'

3 gpeciel docket authority 24 (2)-3669 involved a miscellaneous change
4n packing reguirements. Jowever, the application upon which it was
baced saows that the 17 cent rate was originally authorized . by special
docket authority 24 (2) 3406 of July 24, 1933, in wahick the existence
of water competition ls alleged in justification. ,
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the refe:r_.-ence to the Commissionts special docket autnorities nad the
effeet of Incorporating those authorities, 2s well a2s the applications
upon which they were based, into the tariffs themselves, Just as
though the applications snd docket authorities bad been set forth in
the notes in haec verba. Ze contended that, therefore, the l7-cent
rate wag "indicated in the tariffs? as being water-compelled and
that, under the guoted provision of the Tariff of Emergency Caarges,
the 7 per cent eumergency charge wac not properly applicable.
Complainant 4id not Introduce any evidence to show that
the tariff items involved were improperly flagged through oversight
or .‘.nadverténce but cited the decision of the Interstate Commerce Come
zission in E —Haves Company vs. Illinois Contral Railrond
Company, 12 I.C.C. 129, 2s autbhority for the proposition that repar-
ation may be zwarded waere 2 rate higher than that intended by the
carrier is publﬁ.shea by rdstake.
Defend.ahts, walle admitting that the l7-cent rate was pub=

lished %o meet water competition, deniled that this fact was Iindicated
in the tariff to the extent contemplated by the Tariff of Encrgency

Charges or that there was an oversight or inadvertence in tariff pub-

licztion. Defendants? counsel argued that the refercnces to the Com-

mission's specizl docket authoritlies were merely for the purpose of
saowing that permission to maintain the l7-cent rate on o nom-inter-
mediate basis had been obtained, and that such references did not
serve 2g indications of the reason wnderlying the granting of such
pernission. EHe pointed out that competition of a long rall line with
= shorter one =nd various otker factors in additlion to water and

motor truck competition may, on occasion, Jjustify the granting of per-
mission to depart from the requirements of Section 24 (2) of the

Public Utilitics Act.




There 1s no coubt but toat the maintenance by z rail line

of 2 non=intermediate rate between two ports suca as Eureks and San

Franoisoo _o*din:;rily indieates tb.at such rate nay bhave been water—
ooﬁ:oelj.ed. 1=‘fowevex-, 1t does not ind:!.c z2te In and of itself taat such
rase @s In fact water-compelled, which in our opinion is tae |
quality of Tizndication® reguired by 2 reasonchble inte:rpretation of the
controversial provision in the Tariff ‘of Emergescy Coarges. The ref-
ereace to the Comnissionts speclal docket authorities did not, in our
opinicn, have tb.e effect of incorporating the wording contained in
those authorities and In the informal appl;cations :Lnto the tariffs.
Such ‘vl erences merely served to show that appropriato authority had
'oeen obtamed o publish the rates non-intermedizte In npplication,

as recuired by Rule 65 (g) of the Commission's tariff Circqu No. 2.
Complamunt 's construction would haove tae effect of incorporating
materiglr into the tariff which was not filed with the Comnission as 2
tai*i’ff and which was not avallable for prolic inspection In the maRer
required by Section 14 of the Public Utilitlcs Act. It appears,there—

fore, that the l7-cent xate .Lrom Eurex:a to San Francisco and Oakland
wes not indicated in the tariff as ‘oeing water-compelled, that. the

7 per cent emergency ch.a.rge was properly appllcable in connection there—

witk and that complainhnt’s allegation of tariff deviatiom ha no?_:

beer sustained. | '_ o
4s before stated, complainont introduced no evidence in . sup—

port of its allegation of oversight and inadvertence. The above e;;-

titled complaint, as amended, will be dismissed.

“ QRIRZR
A rehearing naving been had :Ln the above entltled proceedinzg,
2nd based upon the evidence received at the rehearing and upon the con-




clusions mnd findings contmined in the preceding opinicm,

IT IS EEREBY ORDERED that the above entitled proceeding
be and it is hgreby dismissed.
Dated a2t San Frameisco, California, this 24 A Say

o2 .—/g’/, é = 1938. : -




