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BEYORE THE RATLROAD COMMISSION OF THE STATE OF CALTFORNIA V%

Iz the Matter of the Establishment of )
meximm or minimum, or maximwm and minie )
man rates, rules end regulations of a1l )
Radiel Eighway Common Carriors end Eigh- )
way Convract Carriers operating rotor )
vealcles over the public highweys of the ; Case No. 4088
Stete of California, pursuant to Chapter
223, Statutec of 1935, for the transpor- )
tetion for compensation or hire of eny ;
and ell commodities and accessorisl sor-
vices incident to such transportetion. )
)

In the Matter of the Investigation end
Esteblickment of rates, charges, classi-
fications, rules, regulations, ctontracts
end practices, or any thereos, of Common
Carriers of property.

Caze No. 4145

EY THE COMMISSION:

OPINION AND ORDER ON REHEARING

Upon petition of Certificated Eighwey Cerrlers, Inc., The
Atcehizon, Topeka snd Santa Fe Rairway Company,‘Southern Pacltic Con-
pany, Noxthwestern Paciric_Railroad Company and The Western Paci:ic
Reilroad Compeny, emd after public hearing, the Commission issued
Declision Np. 31309, of Seoptember 26, 1938, in the abdove entitled
progeedings, interpreting rulez contalned in several outstapding
minimum rete orders relating to the classirication of commodities
for which Two or moro ratingzs, sudbject to dirferent Packing require-
nents, are provided ixn theVWbszern Clazsification or Pacific Froight

Teriff Bureeu Exception Sheet. By petition filed October 6, 1938,
L

In addition to interpreting the rles in question, the Commission
revised the controversiel wording in the hope of eliminating future
misunderstandings. Certaln other matters, not hexre involved, were
also dlsposed of in the decision. -
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Cortificated Eighwﬁy Cerriers, Inc., sought a rehearing and oral
erguwnent in comnection with said matter. Oral argument on tae peti-
tion was heard by thé Commission en banc at San Franciszco on October
3L, 1938, with the understanding that such argument would be decmed
to constitute the réhearing should the Commission conclude that the
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retitlion should be granted. It is concluded that tho points raiced

at the oral argument Jjustily the grenting of & rehearing and, there-
fore, the following will do deemed to constitute our opinion on re-
hearing.

In the minimum rate orders in question, the provision has
been mede that articles will be subject to the ratings, bBut not the
packing requirements, of the Western Classificatiorn and Pacific
Freight Tarisff Bureau Exccption Sheet. In addition, the following
rule is uniformly contained in said minimum rete orders:

"I two oX more ratings are provided for an article'

in the form in which it is shipped (e.g., set up or
Xnocked dowz, nested Or not zested, compressed or not
compressed, folded flat or not folded fLlat), subject %o
different packing req%irements, the lowest of szuch
ratings will apply.™

Soon aftex theaabove Tule was isswed, there arose the
guestion as +o its interpretation in its application to packeged

goods in relatvion to the same commodities in bulk; for example, does

It was also wnderstood that tho oxael argument would be glven
consideration by the Commission in issuing the decision in Case
No. 4246, in re Rates of All Common and Hishway Carriers.

° The rule in question was first promulgeted in Declsion No. 29480
of Jamuary 25, 1937, in Part ™" of Case No. 4088 and Part "3B" of
Case No. 4145, neming rates for.the transportation of general .mer-
chendise within southern Celifornia. It was subsequently adopied
in Decision No. 30021 of August 9, 1937, in Case No. 4088, ?art
wxn  Case No. 4135 and Case No. 4139, involving transportation iz
+he so-celled San Diego drayage area; in Decisior No. 30370 of
November 29, 1937, 4in Case No. 4088, Parts wo® and *V", and Cacso
No. 4145, Parts "F® and “GV, covering rates.for the.transportation
of general merchandise, in.quantitlies of 20,000 pounds and less )
within central and morthern California and between FPart ™M" Terri-
tory on the ome hand and ceantral Californiea territory on.the other
hand; and in Decision No. 30785 of April 11, 1930, in Case No; |
4121, establishing rates for tramsportatlon in the so~called Los

Angeles drayage area.




™whiskey in glass,™ rated first class L.C.L. in the Western Classi-

fication take the seme rate as ™whiskey in bulk im barrels," rated
. secord class L.C.L., on the groﬁnd thet the form of the article re-
meins the same and the glass and barrels constitute packing require-

ments? 3By letter dated May 12, 1938, the Commission expressed an
inrozial opinion on this question in the affirmative, saying that
the lliguid fom of the commodity is unchanged, whether packed in

glass, metal cans, or in barrels.

Shortly thereafter Certificated Highway Carriers, Inc.,
and vthe rail lines flled the petitions here involved, asking’that
the Commission rexder & formal interpretetion of the rule, and the
Commission, after hearing, Tendered its Decision No. 31309, above
mentioned. In Interpreting the rules therein, the Commizsion -sald,
on page 7 of the printed declision: '

wIt appears manifest that the wording employed in the
rmles.involved iz comsistent with tke evident intent that
vacking requirements of any kind whatsoever are to be dls-
Tegarded for rating purdoses. AS before pointed out, the
controverslial provision is employed in conjunction with a
statemont that articles will not de subject to the packing
requirements of the Western Classilfication or Exception
Sheet. Packing requirements are therefore not to be con-
sidered in determining the applicadle rating. That Inner
convalners, as well as outer contalners, are 'vacking™ and
when specified in connection with classification ratings
ere 'packing requirements,! is evident when it is noted
that the packing of proverty in the type of inner container
spocified In connection with the rating therefor is a »re-
reguisite to the application of the particular rating and
penalties are sometimes provided when another Zoxm of Inner
container is used. Consequently, nelther outer containers
nor inner containers are to be considered Iin applying mini-
mm retes on any given article of merchandlise wnder the
rulec here in issue., It follows that the phrace *'form in
waich it (the article) is shipped’ must relate, not to the

form of packing, but o the zhape and structure of the
property itself."™

The instamt petition for rehearing seeks modification of
this 1nte:pretation.
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The same interprovation was placed upon the rule by the Cormis-
zion 4in its Deciszion No. 30961, In Re Ratos on Druss.




Tpon reconsideration of the record in this pioceeding in the
1ight of the oral arguments, we are led to the conclusion that the
priér Zormel and informal interpretations are incorrect. The rule
wien properly construed glves offect to variations in ratings and
rates on & given article, daszed on differences in the "™form in which
it 1s shipped,™ but does not give effect to packing reéuiremenzs or
varietions in fatings, rates, and charges, based on the type of
shipping contelner or packing in which the article in such form is
offered for shipping. The rule thus &raws a marked dlstinetion be-
tween an “article in the form in which it Ls shipped™ and "packing
requirenents™ epplying to the article in that form. ’

The rulé indicates in paxrt what iz meant by article "in the
Zoxm in which it iz chipped™ by express illustrations theieof,

*e.8., cet up or krocked down, nested or not nested, compressed or

iot compressed, Lfolded flat or not folded £flat.™ Thus, according

to the rule, an article when set wp is in & dirferent form then
the same article when knocked down. Similerly, the foxrm of the
same articles Qiffer when nested or not nested, coxpressed or not
compressed, Tfolded flat or not folded flat. These are only illus-
trations used iz the rule and are not intended to nor 4o they de-
termine all the conditions which change the form of the article.
Ac applied %o whiskey, the commeodity lergely discussed in the
record, we are of the opinion that the form in which whickey is
chivped is quite different when ™in glass™ from when ™in dulk in
barrels.®™ In the one case the "&:ticle in the form in which it is
chipped® is the bottle of whiskey; in the other, it is the barrel
of whisﬁey. e milo contemplates and reguires that verietions in
ratings and rates botween whiskey in glescs and whizkey iﬁ barrelasl'
be given effect, dut pemmits carriers' requirements, 1if qu, 20~
specting the outer cover contalining, separeting, or protecting.

. the articles to be lgnored.




To state the distinction in general terms, the form in which |
an article Is shipped Telates to the form or mamner in which en
article or commodity is prepared or “put up®™ for commprcial handling
or marketing, elther as dema.nded by 'érade oi' marketing practices or
because of the desire or preference of the shipper. When a commodity
is packaged or dottled, its form or cheracter is different from that
or the same cormodity im dulk, at least 350 far as it relates to con-
merc¢lal hendling akd shipping. In princiyle, the cond.ition.o which re-
quire that a distinction bve recosuized dotween the form of an article
whon put up in packages and when in dulk are no different from the
conditionslwb.ich Justify such a distinction detween an article set up
end the same article knmocked down. The form in which an article is
shipped may vary similarly with the kind of inner conteiner in which
the commodity is pacicaged,- as bdottles, earthenware, cartons, or cans.
In such cases the goods and. their pa.ckage constitute the article in a
de**igna‘ted. shivping 'om, and suekh form differs from thet Of the same
goods in dulk.

In contrast with such considerations of form in which articles

exe shipped, which are controlled by shipper's preference or merket-
ing conditions, sre the requirements of the carriers respecting the
outer packages or shipping containers in which the articles are packed,
or the absence of such requirements. These constitute packing require-
ments. Generally, the packing requirements for packaged googs in
bottles, earthenware, cans, otc. are that they must be shipped in

barrels or boxes and for the same goods Iin dulx form, that they de

shioped in darrels.

| The confusion as to whether, undexr the rule in questiozi, a
packaged erticle is entitled to the rating of the seme article in bulk
largely arises from misinterpreting descriptions of the form of m:.d‘.!.es
in the classification and exception sheet as packing requirements.

Tous, when the classification refers to liquids *in gleass,* the term
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"in glass® ldentiflies the form of the shipment, =md is not part of

%he carriér'° packing reqnirements,‘they being that the dottled liquids
be placed in barrels or boxes.

This conclus;on is supported by the wording or Section 1 of
Rule 5 or the‘western Classification, realding in part as follows:

*pule 5, Section L.

% % % mpere packing specitications are mot provided,
articles will be teken In any form of shipment, namely,
Tlooset or *izm bulk,! or 'Tim peckagest oxr Yox skids.'™

-

"The separate descriptions of art cles provide
£or scceptable forms of shioment. Definitioms of con-
tainers and specifications 10r comstruction, packing
and sealing thereof are contalned in Rules 40 and 41,
or in specific items. Containers must be such as af-
ford reasonable and proper protection to contents.

When the separate descriptions of articles provide for
forms of shinment (other than in containera or specific
regulations ror leading, bracing, securing, Or tying,

such regquirements must bHe Lfully complied with.” (Empha-
sis supplied). . .

To summarize, an artic;e in the form in which it is shipped
differs when in bulk from when packaged, and may also very with
the type or kind of package or imner containér. Tkhe descriptions
of such forms of shipment, however, do not constitute packing
reqpirements.

It follows from the roregoing that Decision No. 31309 should
Ye set aside, insofar as it involves the interpretation and modi-
fication of packing rules. |

ORDIER

Rehearing having been bheld 4in the above entitled proceedings
and reconsideration having been given to the decision of thé Commis-
sion in Decision No. 31309 thereln,

T7 IS EEREBY ORDERED thet said Decision No. 31309 be end it




is hereby set aside, insofar a3 it involves the interpretation and

modification of packing rules contained in minimum rate orders here-
tofore issued in these proceedings.
Dated 2t Sem Fremcisco, Californis this 2 2= day

of __Dectia bty , 1938.
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