' op p i
ST
Decision No. il

TEFORE TEE RATLROAD COMMISSION OF THE STATE OF CALIFORNIA

PACIFIC GREYHCOUND LINES,
o corporation,

Complainant,
vS.

W. J. PERRY d.b.2. NEVADA-CALIFORNIA
STLCES: NEVADA-CALIFORNIA STAGES:
FIRST DOE, SECOND DOE, TEIED DOE,
FOURTH DOZ, and FIFTH DOE,

Dcfendants.

!

E. C. LUCAS ang H. D. RICHARDS, by H. C. Lucas
for Paclific Greynound Lines, Complainent.

DOUGLLS BROOKMAN, for W. J. Perry, doing dusiness

a3 Nevadz~Californiz Stzges and Nevada-
L»"Californiz Stages.

BY TEE COMMISSION:

0PINION

By the cbove entitled formel complaint Pacific Greyhound
Lines, & corporation, alleges that W. J. Perry, operating under the

name 2nd style of Nevada-California Stages, has operateé or czused

; ) ",'A'\‘ '.N—'
to be operated passenger stages as such are defined inm sections ﬁ?”

anéd 50 7 of the Public Utilities Let, between

1. Scceramento and,Baxter% Camp, via Auburn
and Colfax, California

2. Sacramento and Enigrant CGap, via Auburn
an@ Colfax, California,

without first having obtained from the Railrozd Commizsion of the
State of Californis a certificate of public ¢convenience and nececssity

authorizing such operation.




(1)

A public hearing in this procceding was had in San

Francisco on Nbvembervzz 1938, where testimony was roccived,
evidence tn“en, znq the mattor bezng auly submitted it Le-now
ready-for aoc¢uion. |
| For convenience, Pacific Creyaound Lincs will hereinafter
be referred to 2s complainant and W. J. Perry os defendﬂnt. .Cona-
lainant introduced three exhibits and nresented thc ucutmmonjﬂo‘
six wmtneeee¢ who testified taat uﬂOY nad obtm;noa trunupor*a ion:
on dcfcnduntfﬂ line bogwcen points in Cal_fornia for which~they
xnd¢v;du~l fure. | :

AL of comnls;nant'v witnesses wc*c om ployed By,Pacific
Groyhouna Lines for <he express nurpose of buying intrastate;xranu-'
nortzuion over the line of defendant Perry. Cenerally, the testimony

L these witnesses was to the elfect thet tney called at defend 1t’s
devot, in Sacramento, ;nculrcd &g to transporta tion %o noﬁnts on- his
line in California and were furnished such tronsportation for compen-—
satlion with no apporent difficulty.

Defendant took thae stand in his own bekelf and 2lso
presented the testimony of two witnesses, one 2 mechanic-ticket- .
secller-~driver and the other 2 driver. |

The complainant’s witness, J. J. Bryan, tostified that
on Jume 23, 1928 he rresented himéélf 2t the depot of Nevada-
Caiifornia Steges at 2nd and "K' Streets, Sacramento, and asked. -
that he be transported to Emigramt Gap, Californic. He was told by
the ériver of the car +that it went to Reno and that the fare was
$2.00. Then the witness z2id he didn't want to go to Reno but only
to Emigront Gop he had no difficulty in arrenging thilcs trip‘and‘was
told that the fare would be $1.50, and then given 2 ticket (Exhibit

No. 1) waich read from Sacramento to Reno, amd told that
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it would be all right for him to get off ot Emigront Gab. Sub-
sequently, ne, with two other passengere, one’of"whom got off at
Avburn and the otrher ot BaxterTsc Canmp, wos tazken tvamigrant Gap
where ne left the stage. Just.before rcaching Baxter'!s Camp,
Bryan made arrangements to be picked uo on the return trin at
9:30 p.m. in the ‘evening. No mention was mede of any stopover
privilegze on the ticket tendered ©o him nor was here cny ﬂﬁdicationj
2side from tae ticket marking thst he was aking pgrt of an inter-
state trip. Subsequently, Brycon was picked up on thc return trip

rted to Szeramento. This witness te ti’;cd‘t ot on‘the

aLs ticke® was talten up by the driver of th
trip no mention of any ticket was mzde.

However, the driver advised him the Tere was $1.00, whiéh sum he
vaid to the driver at the time he boarded the stage. Inecidentally,
the witness testified that z miner bourded the stage at Baxfe*’?
Cexp ond rode to Sacramento. The fare th  ssenge Z4 was not
- xmowm but the driver advised the witness to Giseuss the matter
of fares. This witness was not able o identify or name the driver
or ticket seller.

Witness Stonnett M. Sheppard testified that he vre«ented
nimzels ot defendant’s dopot on June 23, 1938, and wes given a
sicket (Bxaibit No. 2) reading between Szeramento and Remo aond
cdvised that he could go to Baxter’s Camp, hls znnounced destination.
e likewise cxperienced no difficulty in obtaining transportation,
vozrded the stage, had his ticket token up and w .asvtrdnsportgd to ond

2llowed to leave the stage ot Baxzer'v Camp. Under 2 sinlilor

arrangement as that made by witness Bryun, Sheppard was picked up at

Bexter'ts Comp on the return trip, cherged $1.00 and trensported to

Sacramento.' By stipulation of counsel 1T was agreed that the witness
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Sheppard would testifly in substanticlly the same manner and tdf”“F'
the seme degree 25 witness Eryan, savé with respect to dectination
outbound from.sacrémento. | . |
| The testimony of complainantts witness E. H. Douglas

wasAto the effect that on Octoberlzs, 1938, he appeared.at}theiBank
Exchenge Cafe (where defendanthes-his depot) andfpurchased,a,
Ticket for transportation §o Emigrant Gap for $1.50. He“too,ywaé
given a ticket reading betweén'sacraménto and Reno and subsequdntly
left on the stage that déy ét about 2515 Delt. accompanied,by;three.
other passengers, one of whdm“advi$ed"him he was going to,Rend;/-
another to Colfex and the third-left fhe stage 2t Euigrant Cap. In
ad@ition,_he téstified ﬁhat another passenger took the stage at the
Sacramento eity limits and left the vehicle at Colfax and another
vassenger rode {rom Colfax to Gold Run. EHe furtherltestified-that
hig-ticket was taken up by the driver and that he ieft the stage
at Zmigront Gap upon itz arrival zt about 4:15‘p.m.. Mr.,Dougias-
did not identify or name the driver on this trip. -

Through witness H. L. Hapgood, Chief Clerk Transportation
Tai Division, Board of Egqualization, there was introduéed; the monthly
- gross - receipts report of W. J. Perryvfor the month of Janué*.,.l937,
The witness stated that this report did not necessarily reflect any
intrastate bﬁsiness. Eis oral testimony from the working paﬁexs of
an'auaitor’s report of this carrier’s operations was to the effect.
that receipts were reported to Sacromento, Weimar; Auburn'andrSoda,
Springs, a2 well 2c to Reno.

Witness Mrs. Madeleine Moy Simpson testified that on
Octover 25, 1938, she called‘at the 2nd ond "KT Street depot of
Nevada-Colifornia Stages at Sacramento and inguired as to the fore

from Saeramento to Truckee. She waw informed that the fare was §2.00,
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and upon a further reguest as to the fare to Reno was told that the

[aTe WS a2lso $2.00. Transportation was then arrenged for hersels

ond her husband to Truckee, and the trip mede. Their tickets
likewlise were taken up by the driver of the stage. No PRSSERLETS ,
according to this witness, were picked upvbetween Sacrémentq and.
Truckées Mr. and Mrs. Simpson returned from Truckee to Sacramento
at 12 noon Saturday, October 29, 1928. Three other passéngers vere
in the stage end Mr. Perry was driving during theirventire-trip
according vo the testimony of lMrs. Simpson. Nq fare was coilected
from them until they reached Sacramento when each pzid $2.00, she
stoted. The witness seid that no explanztion was given as o the
availability of stopover orivileges on the ticket che received‘
ouvbounc, which read between Sacramento and Reno. Mrs. Simpson
also identified C. W. Carter, who later testified for defendant, 25
man who s0ld aer her ticket at Sacramento.

C. W. Carter, testifying in behalf of defendant, stated thct
ae had been employed by Perry &8 mechanic-drivcr-tiéket seller from
Maren 20, 1938, to October 2, 1638. Durimg thot time, he stated,
his duties included servicing of étages, exire d:ivﬁ;g and tbe‘
seliing £ tickets. He also testified that, dﬁring the period of
his employment, ne had sold ond rendéred,intrastafe transportafion
on o number of oceasions ond had retained for . hiﬁself the noney
collected. Iﬁ May of 1938, Cortor tesvilled, Perfy warned him nov
to sell tramsportation between points'in’Californié but . he persisted
in so doing despite instructions to the contrary. U;;imately,
Carter stoted, hc was expdéed ond dischcrged from his position as
a resul® thereof, but no atiempt was made ©o prosecute;him. This
witness couldntt  remember heving sold the Simp;onsptransportation,

but did admit seeing them in the stage depot.




V. L. Moore, also o defense witness, testified that he was
employed o5 & Cdriver by Perry between Mcrch 20 and October 12 of 1938
ond admitted that he oo, despite heving been warned to the contrary
et.the time of hls employment, had sold and rendered transportation
intrestate. Hoore also testified that he nad reﬁained fdr himzelf'
the money collected in the instancns.wherein transportation had been
cfforded between points in Californiz. Az in the case of Carter,
lloore was finally exposed and thereupon discharged. However, no
rosecution was attemoted by .Perry. _

V. J. Perry,‘defendant, testifying in his own behalf,
stated that ne was the owner and operator of Nevada—Californial
Steges and had been Opgrating in interstazte commerce between,Sa&-
ramento and Reno since 1922.  He stated that at no vime had he been.
the holder of 2 certificate of public convenlence and necessity :
from the California Rzilroad Commission to operate on’intrastate
service. He further testified thot e had operatedfrom”oné‘to three
daily scnedules during tals sixteen yeox period-of“operafion.' He
2150 stated that ke had ot all times insistcd upon nis personnel
abiding by the purely interstote noture of his service and hed advised
axnd instructed them to hendle only interstote traffic although‘
contending that his policy aod been and is now to  allow stopover
orivileges enroute. He conpurred in &nd'suppqrted the testimony of
witnesses Carter and Moore %ith respect to their derelictions aﬁd his
action in discharging them from his service therefor;"He 2ls0. test-
ified that two other employees nad been dischargcd in November Qf
1938 for similar reasons. ‘ﬁe admitted tha: he occzsionally drove
stages himself but in the cose of the Simpsons did not mow that

they wanted to go to Truckée but understood they simply intended to

stop over to visit friends before continuing on to Remo. It was
by |




his contention, denied by both Mr. and llrs. Simpson, that rownd-trip
tickets to Reno had been purchosed by the couple.

Lecording to the record in this nroceeding some ten
passengers were tramsported intrastate between points in California
on the line of defendont between Sacromento and Reno during‘the
ncr;od June to Octobder, 1938, znd for such tranaportation‘service‘
there was assessed, cherged and collected 2 fare based on an -
individual farc dbasis in approximately £ifty per cent of the
instznces. No apparent difficulty was experienced by passengers in
obteining this service and on ot lezst one occasion the defendant
Perry was fully awzre of what wos transpiring.

Tne record shows that the defendant possesses no aunthority

0 perforn ony passenger stoge corporation service, 2s such 1s

defined in seetions 2% and 503 of the Public Utdlities Act, within

the State of Californiz.

The testimony of defendant in this procceding in regard
to stopover mr;vmlevcs is not bvorne out by thetestinony of wit-
nesses who individually and collectively denied that ony suck cxplan-
ation was made o them a2t ony time nor does any such information
appear upon the face of the tickets distributed by this carrier.
Tt 45 Qifficult 2lso %o reconcile Gefendent’s ﬁestimony in regord to
the sale of round~-trip tickets to the Simpsons with the testimony of
Mrc. Simpson, varticularly when it & s thet defenda a;led to.
cuestion their lack of 2 ticket when he picked them up 2t Truckee..
Testimony of 2ll witnesses that they had nov intenﬁed to go to-gny
oéher destination than that stated by them vhen ordginclly spplying
for trensportation wes not refuted in the record.

Defendant Perry!s tectimony that 2ll his cmployces were

thoroughly instructed not to offer or perform intrastate transportation,
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and the infereﬁce therefrom that the departures from sai& instructions
as set forth herein wore committed without his lmowledge may be
entitled to some consideration in all save the onc instanee where

he himself drove the stage and collected the money,of at least.was
present at its collection for an intrastate trip. This instance

definitely weakens his defense in this proceeding. The Testinony

of the witnesses Carter and Moore that they had transported‘pas~

-

sengers intrastate and had zcpproprioted moneys collected.for.said
intrastete trips on en individuel fare dasis to their own,uée is
prool sufficlent of illegal operation. Therc apvears no doubt

alco that the stage used was owned by defendant Perry and bore
parkzings identifying it as the Nevoda-California Stege of whiéh,
Perry is the owner. However, there also appears an effort on the
vart of defendoant Perry to nrevent such instances o5 indicated by his
instructions to these men 2nd their discharge when their disobedience
end peeuwlations were discovered. Perryts failure to proéecute these
men %5 not of paramount importance in déciding the issueé-iﬁ this
case except to The extent that it serves to indicaté & not too
watehfl eye on the conduet of his business in this rospect-:

Tae ela@sing of nearly eight months before the necwlations
of these men were discovered Turther. supports a conclusioﬁ as to the
carclessness of thls operator and indicates a passive collﬁéioh‘when
the rather individusl nature of his operavion iz considered and -the
fact comsidered that he himself 4s actively connected with ali ﬁhases

£ the business. '

While zmindful of defendant’s mosition 25 a viectim of
unserupulous employecs, we cannot fiﬁd that sucn circuﬁstances are
sufficiently mitigating to wafrant acguliescence in defense counsel?’s

notion to dismiss. Defendant could not rezzonzbly have been entirely

-G




ummirdful of the facts developed in this proceeding and consequently
Js to be cernsured Lfor the illegal common carrier operation complained
of. On ome occasion defendant himself was 2 party to, and partic-
ipated in, an Intrastate operation on an Iindividual fare basic, and,
theredy subjected bimself to the penaltles therefor.‘

The Commlssion cennot and will not condone the type of
operation developed by the facts in this proceeding whether dlirectly
or Indirectly couxtenanced by the principzls theréi.ﬁ" and hence will
place defendant Perry upon motice that ke is subject to eriticism
for the evident carelessness with which he conducts his transpore
tati—on business as regerds the particular phase thereof under scrutiny
herein. It should also be noted that drivers Carter and Moore were
not discharged mtil some months after the £iling of the coxpplaip.t
herein.

After fully considering the record in this matter and all
phases tnereoi‘, the Commiss ioﬁ belleves that sufficient proof ha.s
been adduced herein to conmect defendant Perry with the illegal
operations developed end the issusnce of a cease and desict order is
warranted. |

An order of the Cémission directing the suspension of an
operation is, in its effect, not wnlike an Injunction by a court.

A violation of such order constitutes 2 contempt of the Commission.
The Celifornis Constitution and the Public Utilities Act.vest the
msim with power snd authority to punish for contempt in the
same memmer and to thé same extent as courts of record.. In the
event a person is adjudged guilty of contempt, 2 fine may be lmposed
in the amomnt of 3500 or he mey be impriscned for five (5) days, or
both. C.C.P. Sec. 1218; mmxm_ﬁzmm v. Bray,

37 C.B.C. 224; Te Bw 37 C.R.C. 407; w v. 'm,
36 C.R.C. 4583 MF_WV- Keller, 33 C.R.C. 3T

-




SQRELEER

A public heoring in the chove eeding havine been
held, the motter duly submitited znd the - o ssilon now béing
fully advised thercon,

IT IS HEREBY FOUND that V. J. Perry, on individual,

operating under the fictitious name and style of Nevede-Czlifornic

-

ages, 1s wnd during the time herecincbove mentiored was Operating

adscsenger stoge corporation as such is defirned in ,oc tion 2%
of the Public Utilities Act, with common cbrr¢cr °tOtU° between
fixed Termini or over recguler routes, over public highways between,

Sacrzmento and Baxtcr’* omp viae Auburn

una Colfax :

Sceramento and Emigront Gop viz Atburn

ané Colfax,
without Lirst having obtoined from this Commission o certificate
of public convenience =nd nececessity or without z orior rigat zuthor-.
izing cuch operation.

25ed upon the oninion and findine :'herein,

I IS HFRERY ORDERED thot Y. J. Perry, on individunl
operating under the name and style of Névada-California Stages,
cease &nd deslst, dircetly or incirectly, or by zny subterfusze or
cevice, from overating os 2 nassenger stage cormoration bhetween any
or all of the following peints or zny iwo or more of said noints
to-wits:

L. Sacﬁhmcnto and Eaxter's Caomp via Auburn .
and Colfax

2. Saeramento ond BEnlgrant Gap via Avburn
né Colfur :

wnless and until he hos Lirst obhained from this Comnission a
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certificate of public convenlence and nedessity suthorizing such
onerztiorn.

IT IS HEREDY FURTHER ORDERED thot in 21l other respects
Coce. No. L3246 be, and the same hereby is,'dismissed.

The Secretary of the Rallrozd Commission iz directed to
cause nersonal service of e certified cbby of thic decision %o
be made upon zoid défen"ant V. J. Perry, and to caouse c¢ertified
cories thereof to be mailed to the Districs Attorneys of Szerzmento
and Placer Counties and to the Denartment of Motor Vehicles,
California; Highway Patrol ot Sacramenvo. |

The effective date of %this order shzll be twenty (20) days

after the date of service thereof upon defcndant. ,//

Dated 2t Sonm Francisco, Californic, thls J3 ~. dey of

Januzry, 1929.

COMMISSIONERS




