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- . Decizion No. I TR

ZEFORE THE RAILRCAD COMMISSION OF THE STATE OF CALIFORNIA 4422? ‘

In the Master of the Application
of CARLEY & ZAMILTON, INC., &
corporation for. leave to file Iits
. Pariff C.R.C. No. 3 as & "freight Application No. 22327
forwarder” a&s defined in Section 2 )
(k&) of the Pudblic Ttilities Act.

Douglss Brookmon, Lor Applicent.
Harold B. Frasher, for Frasher Truck Co.,
Valley Motor Lines, Inc. and Valley
Express Co. . : .
J. F. Vizzerd, Lor Draymens Assoc¢lation
. . of San Froucisco.. .
- Guy V. Shoup, R. E. Wedekind, J. J. Geary
and M. G. Smith, by M. G. Swmith, for
Southern Pacific Company, Northwestera
Pacific Railrosd Company and Pacific
Motor Trucking Company. -
wW. G. Stone, for Sacramento Chamber of
Commerce.
McCutchen, Qlney, Mannon & Greenec, by
F. W. Mielke, for Tae River Lines.
George D. Hart, for United Transfer
Company.. .

BY THE COMMISSION:

INTZRIM ORDER |
ON MOTTON 70 Dzie CR _DISMISS
Alleging contluuous operation a3 & "freight forwavder”
for over thnirty years, a2nd claiming & preseriptive right, applicant
asks that 1t be permitted to file its proposed Tariff No. 3, or a
comiar zn such form s the Commission may require, to take the place

of 1ts Tariff No. 2, which was ordered csunceled in Re Carley &

Hamiltog, Inc., #1 C.R.C. 327. When the matter was called for hear-
g om December &, 1938, counsel for the Transportation Department

of the Commission moved that the application bhe denied or alszmissod
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upon the ground that the lcsues presented had been determined ac~
fe:sely t0 applicant in the above de¢isiorn. Coﬁns ~ for Tue Rivér
Lines joined inm thiz motion. Exhibits were lntroduced in'supﬁort
of the motion and Lun connection with applicontts offex» of proof,
acd the motion was argued and submitted.

Thére have beéa seversal pfior procecdings relating to ap-
pllcant’s tariff fillngs and & briel roference thereto is necessary
in considexring the present motion.

Prior to 1933 Texpreszs corporations,” while subject to
regulation, were mot required to obtalin certificates.fl? In that
year two new sections were added to the statute. Section é(ka) de-

‘ (2} o -
fized the term "frelight forwarder,” = waile section 50(f) reguired

coertificetion of all express corporations or freight forwarders com-

mencing or oxtending operations after August 1, 1933. These sections
vecame effective on August 21, 1933. '

On Marchk 16, 1934 applicant tendered & proposed tariff and
requested an order permitting the {lling thereof. Applicant‘alleged
that 4t had not been sware of the statutory amendment uatil about
March 1, 1934, when it comsulted counsel and wes Sdvised thgt be-
cause of the smendment its Ireight forwarding operations camé within

the provisions of the regulatory statule, andlthat_it WaS necessary

(1} An "express corporation” is ome "engeged in or tramsacting the
business.of trarsporting any.froight,.merchandise or other property
for compensstion on the lime of any common carrier * # *7 (Pudlic

Utilities Act, sec. 2(k)), and is & common carrier.- (Public Utili-
tles Act, sec. 2(1).) - . '

(2) - A "freight forwasrder” ic one "who for compensation urndertakes

the collection and zhipment of property of others, and as consignor
or otherwise ships or arranges to ship the same via the line of any
common carrier At the tariff retes of such corrier and/or acting as
consignee. of same recelves such property, * * *" (Publlic Utilitles
Act, sec. 2(ke)), and is & common carrier.. (Public Utilitles Act,

sec. 2(1).)- ' . '

e
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to file & tariff. Following a public hearing, &t which applicent'’s
right to file & teriff was not challenged, the Commisston suthorized
and directed the filing of & tariff, subject to certain conditions

as to the form sund contentis thereof..B, After Tariff No. 1 vecanme
effective, & complaint was filed alleging that it daZd mot conform

pe) thg\conditions'of The order authorizling and directing 1ts fil—
ing.( ' A second tariff was filed prior to the hearing of thet come |
plaeint. This filing was protested by The River Lives upon, the ground
tﬁat applic&nt had no prescriptive or certificated right'betwgen San.
Francisco and Sacramento sud Stockton. The Commissilon suspended the
second tariff. . apd the two matters were consolidated for hé&ring,‘
at which applicent’s then counsel offered a third tariff. e fe-
guested & Jinding that the third tariff comp}ied withfthe cbnditions‘
of tﬁe 1934 order, or if 1t 414 not so comply, that the 1934 orddr

be modified.

Iz uenuember 1935 the Commission found that applicant had
received and forwarded shipments at charges less than those con- |
“emporaneously malintained by urnderlying carriers for the transporta-
tion of like xind and quantity of property, without specificallj‘
showing such charges im 4ts tariff, as required by the 1934?Qrder. ‘

It 8lso found that the proposed tariffs did not comply with the

(3} Re Carlev & Hamilton, Inc. (M&y 28, 1934}, Decision No. 27102
- in Application No.'19362. .

(%) vVelley Express Co. v. Carley & Hamilton, Inc., Case No. 3928.

(5) Re Suspension of Carley & Hamilton Tariff No. 2, Case No. 3946.
Tonder section 03(0) & tarirf schedule not resulting in & rate lncresse
may be suspended for & limited period pending & hearing concerning the.
propriety of such schedule. After hearing the Commission shall estab-
1ish the rates, etc., proposed, or others in lieu thereof, which it
shall find to be Jjust and reasomable. Rates, etc., not suspended
within thirty days after f£iling vhereupon become effective and are
Tthe established and effective rates,” etec., subject to the continu-
ing power, after hearing, to alter or.modifly them.
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(6)

1634 order, and modification theﬁeof was denied. The 1935 order
directed appiicent, first, to cancel Tariff No. 2; seceond, to file
a tariff fully complying with the 1934 order or to cancel Tarifl
No. 1; and third, to desist from collecting rates lower then the
contemporancous rates of line haul carriers on like Xkind and gquentity
of property, uulcss 1t complied with the condition 6f the 1934 ordexr
requiring that its tariffl specifically show zuch rates.

Waile the 1935 decision found that there wes nothing 1n the
record to show operation ag & freight forwarder betweén San Francisco -
and Sacramento-Stockton on or prior to August 1,.1933,‘it did/not

admonish applicent to cease and desist any operation, mor did it

surport to determime the existeance, extont or scope of any‘prescrip-

tive right. |

In seexing rehearing, spplicantfc then counsel contended
that to require publication of rates to destinations beyond Sen -
Francicco would compel apélicant to engege in bucimess as an "ex-
prece corporation.” It was ergued that the feferencé in section
50() to operation'”bétween pointa” referrcd to operstiouns of oxpress
corporations and not o fhose of fieight forwarders, ané that to apply
2t %o *he latter would leave wmo & étinction betwecen & forwarder aund an
exprezs corporation. Tu zupport of the clasim that The ztatute had -
peen mizconstrued from'the begluning, & scmewhat involved arguaent
was advanced “o the effect that the Commission had falled To cls~
tinguish between an "express corporation,” o "frelight forwerder”

and & "comzolidator,” and had erromeously classificd applicant’s

(6) Decision No. 28252 iu Case No. 3928 {complaint of Valley Ex-
sress Co.) and Cazc No. 3546 (suspension proceeding)-




operationé. It was wrged that forwarding had no commection with
transportatioﬁ beyond Sen Francisco, and that applicant could not bde
cdmpelled to publizh chargés beyopd, because LY aszumed no respyonsi-
bility alter shipmentz hald deen tﬁrneé over o underlying carrlers.
It was submitted that the 1934 and 1935 orderc dLd mot conform to the
law, but that the tariff d1d, and should be accepted and filea.
Rehearing wes gronted In November 1935,f . &n& ou the zame

~ day the 1934 application was roopened for further hearing. The deci-
szon ou rchearing (41 C.R.C. 327) was not issued until May ;938, and
s the decision upon which the motion to dismiss is based.

According to that decilsion the distinetlion between am ex-
press corﬁération ané & freight forwarder'does not councern the re-
Jatlonship between the shipper and the express corporatlion or for-
warder, out has to do with the relationship between the underlyiﬁg
carricr and the express corporation or‘forwarder. 'The opinlon s;ates
thet ordinarily underliying carriers deal with an eiﬁress corporation
ss anotber carrier, rather than &s a shipper, aud agree to handle
2%s traffic at special contr&ct rates, while foxrwarders are,tﬁose
wno, "having assumed a carrier's undertaking with shippers,” accom-
plish'the Yransportation by tendering Z00ds &s a shipper to the

waderlying carrier st tae latterés tariff ratesz, ané not &3 another

carriexr under speclal contract. = It was comcluded that Lariffs

(7} The suspension of Teriff No. 2 {(Case No. 3G46) expired October 13,
1935, on which date that tariff became effective. .This was prior to
the £1iing of the petitioun for rehearing, which petitiorn, however, was
filed IZn time to suspend the 1935 order. Decision ou the rehearing
was not issued until May 9, 1938. S

(8) The opinion directs attention to the fact that prior to 1973
some express corporations, as shippers, tendered freight to underly-
ing carriers at the latter's tariff rates, and were required to file
variffs as express corporations.  (Re Frost Fast Preight, 31 C.R.C.
668.) According to the opinion, section 2{ka) gave recognltion in

the law to this distinction, designating such.operators &35 frelight
forwarders. ‘




of foryarders must speclfy rates for their transportsation service be-
tween the points where they operate, and that the 1934 and 1935 orders

chould not de medificd in this respect.

The 1938 opirion then refers to shipping documents used

by applicant, end based largely upon an analysis thereof, the opinion
concludes that prior to August 1, 1937 applicent acted as a‘shipper‘s
agent to forward goods, assumed no responsibility after delivery to
the line haul carrier, and was not then operating as a.freight for=-
warder, but was merely & drayman and forwarding snd recelving agent.
Zowever, 1t found that after that date certaln changes were wmede in
épplicanx's methods and practices, particuliarly in connection with
the shipping documents used, which resulted in applicant becoming 8
frelgnt forwarder. These changes were found to have occurréd after
iine haul carriers hed published reduced quantity rates and sq-called
"split delivery rules,” taereby increasing opportunities for cou-
solidation. - |

The 1938 declsion found that applicsnt possessed no pre-~
scripti&e right and ordered, first, the annulment of the 19Z% and |
1635 decisions, second, tﬁe denisl of the original 1974 application,
third, the dismissal of the 1934 complalnt of Valley Express Co.,.
and fourth, the cancelation of Tariff No. 2. XHere 2gs8in, a3 in the
1935 order, there was né admonition that appliéanz'should ceaze and
desist any operation.

{9
Petition for a writ of review was denled..  The answer to

that petition represented to the Court that the crucisl question -

(9) Carley & Hamilton, Tmc. v. Reilroed Commission. S.F. No. 1609L.




argred before the Commlsslion since the Lirst hearing{in Mey 1934 was

whether & freight forwarder is under the same duty &s other comm&n
carriers %o pudlish & tarifl complying with statute and Commisa;on
rules, ard that that was the only question presented in ﬁhé court
proceeding.FlO) | ,
The present application alleges that the éxistence'of_a pré-
seriptive right can be estadblished by evidence never presented in
any'prior procesding. Attached to the application 4s a proposea
tariff which is alleged to be in conformity with the‘Commission?s
minimum rate orders, and waich containe class rates on & mileage |
basis, &s well as rules and regulat¢ons goverping their appl;cat¢on.
As neretofore stated, dismissal of the application is
sought upon the ground that the issues presented thgrebyﬂhave &lreédy :
beer considered end determined. In reply applicant’s5pfeséﬁ£ counzel‘
urges that the main controversy iavolved in the eariie5 procéedinés
relsted to the form of tariff which should be filed; that pribr‘
covnsel misconstrued the law with roference té freight forwarders
and the proper form of taxiff to be filed by them; that.thev;938 :
decision contains the first clear defizition of a freight rorﬁarder;
and that the complete facts of applicant's method of operation hafé

never heen presented to the Commissione

(18} In referang to the 19%C decision, the answer stated lu part as
follows:

7Let it be noted merely thnat the Commiszsion did not compel peti~-
tioner-to do anytning other than to cancel its unlawlful tariffs. It
did not compel petitliouner, &s alleged, to become an express company
rather than & freight forwarder. It did make & finding that petitioner
was not actually a forwarder on August 1, 1933, but that finding was
upon. &n issue collateral to the.dominant issue argued throughout the
proceedings.”
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Certalin bills of lading and a freight bill, all relsting to
- actusl saipments which moved prior to August 1, 1923, were Lntroduced
es exnidvits in comnection with applicant’s offer %o prove, by testimony

apd actusl reccbds,.that sppllcant scted as shipper and consignor be~
‘ 11 _

fore as well as after August 1, 1933 . ; that from 1ts inception &p-

plicant's business has been largely that of & frelgat forwarder (inter-

state, Intrastate and foreign), and not merely that of & city drayman;
that those using the service were dilled by ard paid applicant on
freight bills presented by sppllcant covering the -entire movement
through to destimation, snd did mot know anyone else in %he transac-
tion except applicant; that the underlying carrlers recognized appli-
cant &s the shipper and comsignor; that as comsigror applicant wes
paid "C.0.D's" by underlying carriers; that underlying carriers re-
qpireé'aﬁpiicént,_rAther than the individual merchaﬁt; to f£ile clatmg
for loss or damage; that applicant made clsims for losé~9r damsage
and itself settled with‘the Individuals or merchsnts uéing its service;
and thet from the beginning appilcent's president desired to Lile &
tarifr naﬁiﬁg rates between separste points snd to comply‘with the
;93# order, and later desired to file rates in accordanée with the
Coﬁﬁission's minimum rate orders, DUt was prevented from so doing
" solely upon the advice of prior counsel.
Of course the fact that ome may have acted upon the advice
of courcel does not present sufficient resson of itself for relitiga-

tion of issues once determined. Howeover, the »rimary Lssue in the.

past proceedings concerned the fofm of tariff’which should be filed.

(11) Three of the bills of lading Iintroduced ludicate applicant as
the shipper, whlle ome Indicates applicant as counsignee. The freight

0ill 13 ome rendered to appllcant by Southern Pacific Company and
indicates applicant as the shipper. _
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No Commission decision prior %o the one upon which the motion I1s
ased atitempted to define with certainty the distinction between

express corporatlons and Lreight forwsrders. - Incounsistencles in
the position taken by applicant now and in the past may be due to
the eariler uncertainty as to statutpry construction. I appliéant.
is able to prcsent subétantial evidence In support of a'préscriptive‘
right, an injustice will result 1L It is not permitted to do 30 in
a8 proceeding waere the exilistence of such & rigat I1s nol only éirectly
involved, but Ls recognized by &ll pariles az bc;ng the dominant
2ssue. Under the peculliar circumstances disclosed by the record,
and in view of the offer of proof, we believe that opportunity
gshould be afforded for the presentation of evidence in support of
the allegationa of the prescnt spplication. The buiden or'provinggm
the exittence of & prescriptive right pests, of course, upbn the
applicant, a3 well as the burden of showiﬁg that 1ts proposed tariff
45 not only consistent with any prescriptive right‘that‘mAY be estab;_
lished, but is alzo the proper form of tariff to be filed by & freight
forwarder. |

| Good cause appearing, IT IS ORDERED that the motion To deny
or assmiss be and it is hereby demied and that the application be set

for hearing on the merits.

Dated, San Framcisco, Californle, January 25 ,y 1939.
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