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Doeclsion No.

BEFQORE LEE RAIZKOAD COQIIISSION OF THE STATE COF CALIFORNIA

In the Matter of the Investigation, on
the Commisslon's own motion, into the
operations, ratcs, charges, contracts,
and practices, or any thereol, of Case No. 4276
ROBEAT S. WILLIALS, doing businoss as
BOB WILLIALS or BOE WILLIALS IXUCK
LINE or BOB WILLIANS TRUCKL LINZS.
ROBERT S. WILLIALS, In propria persona.
XEGINALD L. VAUGHAN, for Iruck Owmoers Assoclation
of California and Pacific Southwest Rallroad
Assoclation, Interested Party.

BY uHE CONNISSION:

QBIXZIO!

hils roceocding was Instituted by tho Cormission upon its
owvn motlion into the oporations of Robert S. Willlams.

On ey 13, 1936, Robert S. Willlams, the respondent hereln,
applied to the Commisslion for a llconse as a motor transportation
broker (Application No. 20555)., ‘he Commission denied the applica-
tlon by Declsion No. 28958, dated July 2, 1936, descrlibing therein

respondent's proposed method of operation end holding that he was

not proposing to act ac a broker, sn Intermecllary betwoen shippers
and cocrriors, dbut as a principal in the capaclty of a carrier,
subcontracting hauwling to other carrlers.

Subsequently the Commisslion, on its own motlon, instituted
an investigation into respondent's operations (Case No. 4256), and
by Decision No. 30208, dated October 4, 1937, found respondent to
have been operating as o highway carrler other than a highway common
carrier without first having obtained a permit therefor as requlired
by section ¥ of the Highway Carriers Act, and therocupon ordered

reospondent Immedlately o wase and desist from conductling such




operations unless and untll respondent should have obtalned from
the Commisslon a proper permlt therefor.

‘‘he instant proceeding was Instltuted on January 3, 1938,
for *the purposc of detormining whether respondent has viclated the
provisions of sald Decislon No. 30208 or has et any time engaged in
the transportatlion of property for compensation as a highway carrier
other thon a highway common carrier, without first havihs obtalned
from the Railroad Commission a permlt therefor as requiroed by
section 3 of the Highway Carriers Act, and whether any perzit or
permits now held oy respondent should be cancelled, revoked, or
suspended for such violatlon or violatlions, as provided in section
14% of the Highway Cerricrs Act.

Public hearing wac held before Exeminer Paul at Watsonville,
at vaich respondent appeared and partlcipated. =Zvidence was
adduced and tho matter duly submitted. It is now ready for declslion.

Frank S. Qliver, an apple broker, toztifled that he had
usol respondent's services for the transportation of property for
compensation betwecn watsonville and lLos Anpgeles, snd between Viatson-
ville and other points in Californla on numerous occaslones between
October 11, 1937, and January 1, 1938. when shipments were ready for
éransportatioh ho telephonct respondent and In responseé to such
telephone calls trucks arrived and picked up the shipments for
delivery. Wransportatlon charges were collected from the consignees.
Such shipments occufreé on January l1ll, 26 and 30; November 1, 3 and
11l: ané December 23;}1557. Since Jenuary 1, 1938, 0liver has had
hiz hauling performed by one Houston, pursuant to an understanding
with him that Houston would thereafter fill all orders for transpor-
tation placed with respondent on Houston's own responsibility.

Alvin Espindola, grocery buyer for lierchants Wholesale
Compony in Watsonville, testifled that in ordering merchandise from
the San Franclisco BZay reglon, he preparcs tripllcate coples of purchase

orders directed to the sellers. 4Yhese purchase orders contalin




routling instructlions to guide the seller in shilpping the purchasged
mercaandéicse. One copy of such shipping orders was customarily
delivered by him personally to respondent, as responcdent's Instruc-
tions and suthority to perform tho transportation. A number of

such purchase orders for goods delivered to lerchants Wholesale
Compony during Jetober, 1937, werc Introduced in evidence. EXach
boars instructions to ship by "Willlams truck of Watsonville." On
some, the routing Instructions wore made out in the witnoess! evr
hendwriting, reoading: "Hold for Willlams truck ol Watsonville %o
pick up.” BEspindola further statod tkat after respondent recelved
the ceace and desist order in Decision No. 30208, he told Espindola
he could not naul any longer and "roferred them to Briscoe Bros.” to
perform his hauling. IDspirndols made inquiry of an insuronce broker
concerning BEriscoe Bros.! cargo Insurance coverage. ‘Lhon, Espindola
stated, without dlscussing the matier with Briscoe Dros., meking any
nauling arrangements with them, or without even becoming scquainted
with them, hoe "started using® Briscoe Bros.; that is to say, he
started to place Briscoo Bros.' name on purchase orders which he left
a3 usuel with respondent. This, Espindola clalms, continued during
tee month of October, 1937, thousn no suck rouwting Instructions appear
or. any of the purchase orders Introduced In evidence. Hoespondent's
name was used on these orders by mistake, Zspindola stated.

George W. Law, Assistant 0ffice lansger for merchants

Wholesale Company, testifled to receiving from respondent under date
of November 2, 1937, 2 statement for transportation services per-
Tormod Jor Lorchants Wholesale Company botweon Octobeor 18 and Novembor
2, Including the transportation of the goods described in the purchease
orders Introduced through Dsplndole. The statement was preparel on

s blllhead of Willlams Service Statlon, tke printed heading of which
had been removed. AL the Loot of this statement appeared the worda:
"P.S. lJiske payable to Briscoo Bros.," with tho words "Briscoe Bros."

stricken out in pexncil. Nr. Law stated he did not lmow who had




crossed out the stricken words. Attached to the statemont were
thirty-Lfour documents usod as froight dllls and frelght receipts in
the transportation of shipments ltomlzed on the statoment. OJne of
tho documents was on a printed form of Willliams Service Statlon.
“rnirty-one of the remainder were on the same form with the printed
headlngs cut off; ono of tho others was on another printed form
neaded "Salpping Order and Frelght Bill," and one was written on
tho reverse of a printed form headed "Encinsl Terminals.” Eloven
of the freight bills dated October 29 and 30 bore tho signature

"C. S. Welch." Several othors bore the signature "Paul Bezzerides.”
thers carried the notatlon "Hauled vy Briscoe Bros." or "Briscoe
ros., Tenant." Still othors contained no such signatures or
notetlons.

Law also testlifled that notwithstanding the postseript on

ke gtatement, he drew the check in payment of the charges In favor
of Willioms Service Statlon, and the cancelled check, Introduced in

evidence, bore the cndorsement "willlams Service Station, R. S.

Clarence S. Veleh teostifled that ho hauled the shipments
reforred to in the frelght billc hearing hils signature frbm Oalcland
to werchants Wholesale Company on Oetober 29 and 30, 1937; that ke
obtained the purciase orders and frelgnt bllls for those shipments
from respondent, and that tho slgnatures on the frelght bills were
hls; that respondent pald him for the work but that he recelived very
1ittle cash, most of the compensatlion velng credited agalinst o debt
he owed Willlams; that ne never tallted to Brlscoo Bros. ghout any of
the shipments; that Eriscoe Zros.' name was on some of tho documents
but that made no difference to‘him; that ho never recelvced any com-
poncation from Brlscoe Bros. for [any hauling; that it was his under-
ctanding thot the hauling he was performing for respondent, respondent
kimself was handling for Briscoe Zros., but that the only foundatlion
for such understanding was the fact that Briscoe Bros.! name was on

some of the papers.




Jamos D. Briscoe testiflied that he and hls brother

Clifford Briscoe are partners in tho trucking bdbuslness; that dwring
Octobor, 1937, they nad no contract with MNorchantes wWholosale Company,
performed no hauling for uerchants Waoleozale Company, and that they
rocolived no money or corpensation for any hauling porformod for
werchants Wholesale Company during that month.

Lloyd Crabb testifiod that during OQetober, 1937, he was
employed as a truck driver by Briscoe Bros.; that durlng that month
he saw purchase orders of kerchants Viholesale Company, bearing Bris-
coe BErcos.! name, In respondent's service statlon, but the orders wore
nover given to alm to porform the hauling; that he called Clifford
Briscoe's attention to such purchase orders and suggested thal he nad
vettor have tho use of his name discontinued; that khe vislted
Eepindela with Clifford Eriscoo and was present when Eriscoe told
Eopindela %o dlscontinue the use of Briscoe Bros.' name.

Respondent, tostifying voluntarlily on hlsowm behalf,
identified the check that witness Law drow In paymont of the frelght
crerges dilled on the statement of November 2, 1937, and admitted
endorsing and cashing the check. EHe also admitted making out the
freight Bills signed by Welch os well as the othors abttached to tke
statement of Novembor 2, and testiflied that part of Vielch's compen-
sation for the hauling ho performed was credlted to Wolch's debts to
him., Lo wndertook:to claim, however, that nevertheoloss the check had
boon mede out to him in error and that his name had been saown by
Sspindcela on the purchase ordors by mistalke,

It appoears that on December 29, 1937, and February 1O,
1938, applications therefor having voen recelved from respondent,

“ho Conmlssion Lssued to him radial hilighwey common carrler permit
No. 44~343 and highway contract carrier permlt No. 44-330, reospoctive-~
ly, pursuant to tho mandatory requirements of section 3 of the Highway

Carriers Act.



A careful review of the record shows that respondent,
during the poriod from October 18, 1937, to December 29, 1937, was
engagod In operation as 2 highway carrier wlithout a pormit as
roequired by section 3 of the act. The ovidence is fully persuasive
that Briscoe Eros. haod no Interest In the hauling for merchants Vinole-
sale Conmpany and that the use of thelr name was for the purpose of
dlverting attention from respondent's connectlon with the transaction.
An attempt to conceal respondentte participation in the éperation is
fﬁrther.manifested by the r emoval of the portions of the printed
statoment form and freight ©ills which bore his name.

Uhe naturc of the mistake which Ls c¢laimed to have occurred
vhen the skipments were routed by anc the payment made to regponcdent
was not oxplained. The documents, however, correctly show the
traonsactions as the evidence Alscloses they wore actually carried out.

It 15 clear from the evidence that hauvling Instructlions
authorizing respondent to perform hsuling for kerchants Waolessale
Company were dellverod to respondent by that company In accordance
with previous practice; that respondemt performed the hauling through
the cxployment of Welech, for whose services respondent porsonally
paid the compensation; that respondent personally received, éndorsed,
anc casneC lierchants Wnolesale Company's check in paymont for the
hauling; that 3rliccoe Bros., by woom kerchants Wholesale Company and
respondent claim the haulling was performed, had nothing to do with
the rauling.

Declsion No., 30208 ordered resvoncdent Lrmediately to ceacse
and desist from his highway carrier operations, other than a highway
common carrier, until he ovtained a permit and, to afford him
opportunity to petition for rehoaring, provided that in other respects
the order cshould tocome offective twonty deys after service thereofl
upon recspondent. Rospondent clalms ho understood therefrom that ho
was elloved twenty days from sorvice, which was accomplished October
9, 1937, Lo continue the operation. Uhls plea Is Inconslstent with

his c¢ladnm that he dLd not perform the sorvice for lerchants Wholesale
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Company and Lg of no ald %o rospondent as the cvidence shows opora=
tion on October 30 and thoereafter, more than twenty days after
service. “ho order, furthermore, is clear and not reasonably
susceptidle to the construction given it by respondent. In any
evont, the postponecment of tho effectlivencss of an order to ceasge
and desist operations found 1llegal, to allow time for copplication
for ronearing and roeview, 1s not to be taken as legalizing for the
period of tho postponoment tne very operatlions found 1llegal. WNot
ever sn gpplication for rechearing has that effect as Lt 1o expressly
provided in csection 66 of the Publlce UTtllitles Act, the procedurall
provisions of walch control Commlission proccedings under the Eighway
Carriors Act:

™

"An application for rchearing shall not execuse sny
corporation or person Irom complying with and obeying
any order or declsion, or any requlirement of any order
or declsion of the commission theretofore made, or
oporate in any nmonner to stay or postpore the onforce-
ment thereol, excopt in such cases and upon such terms
as the comrmission may by order dlrect.”
noespondent here was forewarned not only by Deelslion No, 30208 but
also by Decislon Neo, 28958; yeot the uneuthorized operations were
continued with an attempt at concealing them, which reonders thelr
coliberateness and wilfullness the more apporent.
In lssuing respondent's permits on December 29, 1937, and
February 10, 1938, the Commlission acted pursuant to the mandatory
roequirements of tho Highway Carriers Act Inasmuch as sectlon 3 thereof
provides, in part:
"Except as otherwise provided in this act, & permit
xust be Lssued by the commission upon compliance with
thls act . . "
“he only nrovision of the act conferring any dlscretlion upon the
Cozmissilon in the granting of permlts is found in section 147,
auttorizing the Coxmission to cancel, revolze, or suspend operating
permites for Lllegal highway carrier operations, and alse providing:
" . . . After the cancollation or revocation, pursuant
to this sectlon, of any permit of any highway carrier, the
comniosion may in Ite discretion elther grant or deny the

application of such righway carrier for a new permlt or
permits.”




No permits of applicant having previcusly been revoked, the Commlssion
was obliged to lssue the permit o respondent upon respondent's
complying with the act by filing his sppllicatlion, together with public
ligbility and property damage m otectliorn, and payment of the filing
fee.
Section 144, however, Ls in terms bHroad enough and appears

to contomplate that oven though o permit has been lssued In accordance
with the requirement of the statute, the Cormmlsslion shall nevertheless
have tho power to cancel, revoke, or suspend such permlit for violatlons
committed prior to tho Lssuance thereof, for 1t provides, in part:
"The Comxission may, In Its discretion, cancel, rovoke,

or uuupend the operating permit or permits of any highway
carrier whonovor Lt shall appear that sald highway carrier

has condueted any highway carrlor operations illegal_v or

has violated any of the provisionc of this act « o "

Revocavion of respondeont's permits appears proper, and it will:be S0
- 4

An order of the Commicsion directing the cessatlon of an
operation 1s, inllts offect, not unlike =2 Injunction by a court. A
violation of such order constitutes a contempt of the Commlission.
“he Calilifornia Constitution and thé Public Utilitles Act vest the
Commission with power and authority to punish for corempt in the same
manner and to the same extent as courts of record. In the event a
party is adjudged guilty of contempt, a Iine mey be Lmposed in the
amount of $800, or he may be imprisoned for five (5) days, or both

(C.C.P., Sec 1218; iiotor Freicht Terminal Co. V. Bray, 37 C.R.C. 224;

Ke Ball end Hayes, 37 C.R.C. 407; Wermuth v, Stamper, 36 C.R.C. 458:
PioneerlExpress Co. v. Xeller, 35 C.R.C. 371.) -

It should also be noted that under section 12 of tho High-
wey Corriers Act (Chapter 223, Stabtutes of 1935, as amended), one
vho violates an order of thne Cormmission is gullty of a m1 sdeme anor
and 1z punlshable by a fine not eoxceoding $500, or by imprlisonment in
the county jall not exceeding threo months, or by botha such {ine and

Ixprisonment,.



Rospondent 1s cautioncd not to accept transportation
business for reference to other carriers upon a commission basis
unless 10 shall first obtain the license required by the dotor
yransportation Broker Act (Statutes 1935, Chapter 708). It is to
be noted that, under sectlon 16 of sald liotor iransporftation Broker
Act, cne who engages in business as g transportation broker witaout
the necessary authority is subject to a fine of not to exceed $500,
or to imprisomment iIn the county Jjall for a term not to excesd six

monthe.

Public hearing having been hold in tho above mntlitled
proceeding, ovidence having been recelved, the matter submltted,

and tae Commission Yeing fully cdviscd:

T IS HEXESY FOUND that respondent Robert S. Williams
between October 18, 1937, and November 2, 1937, Incluslive, engaged

in the transportation of property for compensatlion or hire over the

public hichways of the state of Californla, by motor vehiclo, as a
highway carrier {as that term ls defined in section 1 (£) of the
Eighway Cerriers Act) other than a higaway commox carrier (as that
torm Ls dofined in section L (g) of sald act) without a pormit
suthorizing such operation in violation of sectlon I of sald act
and In violation of tho Commicsion's Declslon No. 30208, dated

October 4, 1937.

IT IS OFRDZERED, by reaszon of such offense, that highway
contract carrier's pormit No. 44-330, dated December 29, 1937, and
redial highway common carrier's permit No. 44-343, dated February
10, 1938, both having been issued to respondent Robert S. Wllllams,

be and they are horeby revoked.




IT IS FURIHER ORDERED that respondent shall coase, deslst,
and refraln from engaging directly or Indirectly or by any subteriuge
or covice, In the transportation of property for compensation or hire
as a radial highway common carricr or highway contract carrler, sas
thoze torms are dofined In section 1, subdivisions (k) and (2},
respectively, of the Lishway Carriers Act; and the Secrotary of the
Rallroad Corxmission is hereby anuthorized and dlrected to cause
service of thlis order to e made upon respondent,

The effective date of this order shall be twenty (20) dgys

after the date of service hercof upon respondexnt.

—

Dated at San Francisco, Californls, this _ ./ 7 * day of

February, 1939.




