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BEFORE THE RATLRCAD COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of

EAST SIDE CANAL & IRRIGATION COMPANY,

a corporation,.and STEVINSON WATER

DISTRICT, & public corporation, for

sn oxrder suthorizing the execution of Application No. 21881
certain agreements and instruments of ‘ :
conveyance in relatiom to certalin fran-

chises, water rights and physical prop-

ertles.

Fred B. Wood and William B. Mead,
for Applicaunts.
Wilcox & Rodin, dY Albert EH. Rodin,
for Water Users in Stevinson Water District.
Henry Holsinger, for Water Project Authority
of the State of California. i

BY THE COMMISSION:

OPINION

— e el Sn o e —

East Side Canal & Irrigatlon Company, hereinafter called
"Canal Company,” is a public'utility supplylng water for irrigation
burposes in the'vicihity of Stevinson, Merced County. Stevinson
Water District, hereinafter called "District,” was organized in
1928 under the "Californis Water District Act." (Deering's General
Laws, Act 9125.) Both join in an application for an order authoriz-

ing the execution of certain agreements and & deed. The Canal
" Company proposes %o quitclaim to the District all of 1ts physical
properties, water rights, and franchlses, except its corporate

franchise; whereupon the District proposes to lease such properties




and rights to the Canal Company.

The proposed lease is for & term of five years, but is sub-
jeet to immediate termination in the event that the Cansl Company 1s
declared a bankrupt or if a receiver is appointed. The lesse also
provides that the Canal Company will convey certaln waters claimed
by the District through the canal system to lands within the District.
Vaters delivgred by Merced Irrigation District (ﬁnder circumstances
nereipafter mentioned) will De conveyeé'by the Canal Company to lands
within Stevinson District, and ounly the surplus not needed on such
lands may be conveyed and sold for use upon other lands within the
flow of the system. Waters taken by the Canal Company from the San
Joaquin River and from Sand Slough shall be available for distribu-
tion and sale for use upon lands within the primary public service
ares of the Canal Company, &3 heretofore established by the Commission,
to the extent needed, and any surplus shall be available for distri-
bution and sale for use upon such other lands, within or without the
District, as may require water and be within the flow of the system.

In consideration of the maintenance and operation of the
system, and the conveyance and distribution of water to lands withinm
the District, the Canal Company will charge, for water delivered by
1t for use within the District (from the owners of lands so served),
at the same rates, under the same conditioms and upoa the same terms
as prescribed for the distribution snd sale of water for use upon
lands outside of the District. The Canal Company agrees to pay all
"taxes and assessments” which may be levied upon or in respect to
ﬁhe properties, rights-and franchises hired by it from the District.
The lease further provides that nome of the title or 1ntereét of

the Canal Company in any of the properties Iinvolved, "roluntarily




or Involuntarily, by operation of law or otherwise,f éhall be trans-
ferred or emcumbered witheut the written comsent of the District.

The Canal Company was organized in 1887 by James J.
Stevinson;(l?‘and the system was originally constructed for the pur-
pose of irrigating hls own lands, a portion of which was later con-
veyed to James J. Stevinson Corporation, hereinaftef called "Stevinson
Corporatién.? About 1902 Stevimson Corporation started to subdivide
approximatel§ 11,000 acres of land, generally kanown as the Stevinson
Colony. Tand was sold for small home farm operation in parcels of
from 5 to 20 acres each. Under an agreement between Steviunson Cor-

poration and the Canal Company, the former agreed with purchasers of

land that the Canal Company would convey & water right to such pur-
chasers, for which it added a certaln agount §0 the price of the lana

5014 under such contracts.

It had been anticipated that the Stevinson Colony would
develop into & well-settled and thriving community, but small scale
farming operations did not prosper. The use of water was discontinued
o many parcels, and as a result, the waters held for sald lands were
transferred to other areas outside of the Colony proper, and where

such waters would be put to & beneficial use. A total of some 7,862

(1) Of the 1,000 shares of the Canal Company's stock now outstanding,
995 shares are held by L. J. Stevinson and George J. Hatfleld, as vot-
ing trustees, and the Canal Company's 1937 annual report states that
the real owner is 3 E Securitles Company. The capital stock of that
company i1s owned or comtrolled by members, through birth or marriage,
of the family of the late James J. Stevinson. The 3 H Securitles Com-
pany owns half of the stock of Stevinson Corporation, the other half
beling owned by members of the Stevinson family, less directors'! shares
respectively. The Securities Company also owas all of the stock, less
directors' shares, of the Canal Company. Practically all of the land
within the boundaries of the Stevinson District is owned by Stevinson
Corporation, other than certain land owned by Messrs. Archibald
Stevinson and Floyd Stevinson, and ore or two small parcels held by
mexbers of the. board of directors of Stevinson District.




acres of lands within the preferred utility service area are now eu-
titled to water from the Canal Compsuy. A considerable portion of
this acreage 13 located outside of the so-called Stevimson Colony..

The Cansl Compsny kas & diversion dem and headworks on the
San. Joaquin River some fifteen mliles above the mein service ares,
and éistributes water through some twenty-two mlles of main canal
aod thirty-six miles of laterals or ditches. It claims the r;ght by
appropriation to divert and use seven-eighths of 281 cublc feet of
water when that smount of water is flowing in the San Joaquin River
at the head of its main canal, and seven-eighths of the water flowing
therein when there is less than 281 cubic feet of flow iIn the river
at the diversion point. In addition, the Canal Companylg;aims rights
by appropriation to divert snd use waters from various cﬁé;ks, dfains,
sloughs and spillways, most of which are lntercepted by the main canal.

A more detalled description of the history of the system
snd its opérating methods and problems will be found fu prior Commls-
sion decisious involvieg the Cansl Company.FE) | ”

Since at least 1925 the Canal Company has obtained an addi-
tional and more depemdable water supply from intercepted waste and
drainege waters emansting from the Merced Irrigatlion District. Howe
ever, 1t 1s claimed that these waters beloﬁged to Stevinson Corpbr&-
tion, aud later to the District, snd that the‘Canal Company has used
such waters temporarily‘and by permission only. In 1930 a consent
decree was iLssued in litigation instituted dy Stevinson Corporation

(2) See, for example, Re Eact Side Cansl & Irr. Co. (1914), 4 C.R.C.
567 (Decision 1391, Case 509); Re Tost Side Canal & Irr. Co. (1930),

34 C.R.C. 465 (Decision 22222, Case T Calif. rarm buresu Fed. v.
RBast Side Canal & Irr. Co. (1833), 38 C.R.C. Decision y

Case 3138); Re East Side etc. Co. and Steviunson Water District (1933),
38 C.R.C..54%F (Decision 25750, ApP. 17(59). . ‘ .




against the Merced Irrigation District and based upon alleged infringe-
ment of riparian riéhts. Stevinson Corporation granted to Merced Dis-
trict the particular rights claimed by it, and Merced District agreed
4o deliver to Stevinson Corporation 24,000 acre feet of watér per
sgnum, plus an additional aﬁount to take care of seepage and evapors-

tion losses between the points of delivery and the East Side Canal.

The agreement also provided that waste, drain, seepage and surplus

waters which flowed into specific creeks, sloughs, etec., or other
drains which reach or intersect the East Side Canal, should be deemed
water delivered by the Merced District. Rights obtasined by Stevinson
Corporation under this decree were later conveyed to Stevinson Dis-
trict, Under the proposed agreements lnvolved hereinm, the Canal Com-
pany would relinquish all claimsz to prior rights or equality in use
{n and to these waters in favor of the District, and only the surplus
pot needed on lands within the District would be available to lauds
outside of the District and aupﬁlied by the Canal Company.

'As heretofore stated, the above waters have been used by the
Canal Company at least since 1925. In 1930 the Commisslion had occa-
sion to consider the rates and service area of the Canal Company.
(34 C.R.C. 365.) It then appeared that waters emansting from the
Merced District and intercepted by the East Side Canal had been filed
upon by agents of Stevinson Corporation or by ageﬁté acting on behalf
of landowners within the District. The Commission's 1930 decision
stated that by reason of the community of interests existing between

Stevinson Corporation and the Canal Company, no protest had been made
by the latter agalinst such filings.(B) It was pointed out that should

(3) For example, in 1927 and 1928 certain predecessors of the District
f£iled applications with the Division of Water Rights for the &ppropria-
tion of certain waters of Bear Creek, claiming both the natural flow
anéd any forelgon waters. Subsequent to the 1930 Commlsslion declislion,
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Stevinson Corporation attempt to confinme the use of such waters exclu-
sively to its own lands, consumers of the Canal Company would be left
wholly dependent upon the direct diversion from the San Joaquin River,
which supply had never been adequate mor sufficlently dependable.

In 1933 the Commission denied ap application of the Canal
Company to transfer its propertiles to the District,‘and found that
only by use of the intercepted drainage'waﬁers, including the waters
claimed by the District, was it possible to render sufficient service

within the utility area. (Re East Side Canal & Irr. Co., 28 C.R.C.

584.)

While the present spplication requests an order, pursuant
to section 51 of the Public Utilities Act, authorizing the transfer
of the Canal Company's properties to the District, the latter claims
that it already owns and L1s entitled to péssession of all propeities
and rights of the utility. Such claim 13 based upon c¢ertain court
judgments and orders. .

Crane v. East Side Capnal & Irrigation Co., & Cal. App. (28)

%61, affirmed a judgment awarding damages sgainst the Csnal Company,
4n the amount of $19,200, on the doctrime of anticipatory breach of &
contract, executeé in 1898, which created a water right appurtenant

to certain land, and which obligated the Canal Company to supply water

%) cont'd. '

and oo Jwiy 20, 1931, the Canal Company £iled a like application for
the appropriation of Bear Creek water. In 1936 the Supreme Court arl-
f1rmed a decree which sustalned the validity of all three applications
and declared that Stevinsoa District and the Canal Company were the
owners, severally, of the inchoate right to appropriate stated quantl-
ties of water of Bear Creek, wita priority as of the days of filing,
although such aspplications were still unperfected. (Crane v. Stevinson

etc., 5 Cal. (24) 387, 392.)




;hereon, the Canal Compsany having conveyed 1ts water rights to other
parties, and being umable to supply water in fulfillment of the agree~
ment. TIn 1928, in consideration of $200,000 ($10,000 of which went to
the Canal Company), and of the dismissal of certain pending litigation,
Stevinson Corporation and the Canal Company had conveyed certain water
rights to Southera Californla Edison Company. And in 1929, in considera-
tion of $100,000 and of the dismissal of other pemnding litigationm,
Stevinsoﬁ Corporation conveyed to seven other watér companies all of
1ts water rights on the San Joaquin River within Merced County. As &
part of the comsideration for the latter graots, the Canal Company

and Stevinson Corporation dismissed certain perding litig&tion iovolv-
ing their water rights.

Plaintiff in the Crame case contended that the conveyance of
such water rights end the dismissal of the above suits had rendered it
impossible for the Canal Company to fulfill the terms of the 1898 con-
tract. In affirming judgment for the plalutiff, the Court held that
the Canal Company "was bound by the terms of its contract to. exercise
due dlligeunce to péevent strapngers from interrering with its water
rights, and to preserve those rights so that it could fulfill its com-
tract with the plaintiff." (6 Cal. App. (2d) at p- 373.)

Shortly after the Crane judgment became final, it was assigned
to 3 H Securities Company, which instituted an action against the Canal
Company, becsuse of nonpaymeunt, secured & judgment in the amount of
$24,972.50, and obtalned & writ of executioﬁ. A sale of all franchlses
texcept‘the franchise of being a corporstion) of the Canal Company was’
meld on December 10, 1936, pursuant to sectlons T24a and T2ke of the

Code of Civil Procedure, at which the Stevinson District became the

purchaser for the sum of $20,000. On January 18; 1938, more than




twelve months having expired since the date of the sale, and no re-
demption having been made, a Sheriff's deed issued to the Steviason
District. This deed states that it couveys to the District "Any and
a1l franchises (except the franchise of belung a corﬁoration)lﬁelong-
fug to" the Camsl Company, "which franchises include the right to
co;lecé rates or compensation for use of water supplied to uhabitants
of" Merced County "ard for the irrigstion of lands within the flow of
thé main canal and'lateral distributing ditches from sald main canal
belonging to or under the control of" the Carnal Company, “which sald
main canal 1s described as follows, * * *; And said lateral distri-
buting ditches from sald maln canal include the followlug: * * *.

Apd all the rights and privileges of sald franchise and sald franchises,
excluding the franchise to be a corporation, * % *. TOGETHER with all
tenements, hereditaments, appurtenances, rights and p#iviiéges‘there—
‘unto belonging or counected therewith.”

While the ﬁtility system 1s st11l beling operated’by‘the Canal

Company, 1t is asserted that such operation 1s by sufferance of the:
District, which claims to be Iin possesslon of and entitled to possession
of the utility's water rights. and physlcal properties necessary for the
execution of the powers and the receipt of the proceeds of such fran-
chises. But 1t is to be nvoted that the Shexiff's deed does not speclify,
nor does the recorda herein disclose, what, 1f any, specific fraunchises
of the Canal Compsuy have been thus conveyed to the District. It does
not appear what particular property nec¢essarily must be in the bossession
of the District in order to exerclise any particular franchise that may
nave been couveyed. No authorities have been cited to the effect that
title to all physical properties and water rights automatically passes

with franchises sold upon execution. Whlle the Commission will not




attempt to pass upon the legal questlons thus suggested, grave doubts
exist as to what properties may have been acquired by the District,
and we camnnot recognize the District as the legal owner of all of

the Cansl Company's properties and rights. However, we do not be-
1ieve that the Commission 1s called upon to determine any question of
title.

TUnder California law a transfer of franchises or properties
cannot relieve such franchises, or the properties held for their op-
eration, from liabilities and oblligatlions theretofore incurred or
contracted. Persons to whose use water has been appropriated or
dedicated are vested with & right to have the supply continued by
whomsoever may be iun control thereof. Such right exists until rellef
therefrom has been granted by the proper autbority. Where water has
been supplied for irrigation use, the right to receive and use 1t be-

comes in the nature of an appurtenance to the land.

Counsel for the District contends that the latier has some-
thing akin to & legal t1tle to the properties of the Canal Company,
but recogpizes sun obligation to conduct the pudblic utility business
of the Caunal Company, with all of the latter's "powers aund privileges
and sudject to all of its liadbilities.” '

Tnder the circumstances, and'for the purposes of thls pro- -
ceeding, this application may be consldered as oue whereby a utlility
secks authority to transfer to & District properties and rights to
which the utility bas title. In authorizing o transfer of utility
properties to an entity not subject to regulation under the Public
Ttilities Act, the Commission has jurisdiction to impose such coﬁdi—
tions as, iv its judgment, will protect and safeguard the pre-existing

. rights of those entitled to service, and is confronted here with the

duty of protecting the rights of the so-called Toutslde users” of water.

S.




It may be thet such outside users possess water rights created by
contract, or otherwise, as distingulshed from and in addition to
rights resulting from the approprlatlion or dedicstion of waters to
the use of their lands, or as utility comsumers. -

The rights of outside users would not be protected under
the proposed agreements, for such users would be deprived of waﬁers
which they have beeun receiving for years, and would be relegated to
reliance primarily upon waters obtained by the Canal Company by di-
rect diversion from the Ssun Joaquin River and from Sand Slough. It
is ¢clear that without the continued use of the waters emanating féom‘
the Merced Irrigation District, the Canal Compsny ¢ould not and has
not in the past been sble to provide a reasonsble and dependable ser-
vice. (38 C.R.C. 54%, 548.) TUnder the proposed lease those receliv-
1ng water from the Canal Company would be assured of & source of sup-
ply from the San Joagulin River only for a possible maximum period of
five years. The record is silemt as to what provisions will be made

by either the Canal Company or the Dlistrict to ensure any service to

the wtility comnsumers upon the expifation of the lease period of five

years.

¥We believe that water users outside of the District boundaries
would receive grester protectioun by an outright transfer of the utility
properties to the District and the future operation thereof by the
District 1tself, sﬁbject to appropriste conditions safeguarding the
rights of the utility consumers. While the present application will
therefore be denled, such denlal will be without prejudice to the fil-
ing of & supplemental application for authority to transfer, subject
to conditions which shall be in substential accord with those herein-

after indicated. The details of the suggested conditions, or addl~
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tlonal conditions which may be proper, will be considered in connec-
tion with such supplemental application.

Any authorization granted for such & transfer will be upon.
condition that the District shall countluue in adequate and proper
smounts, at reasonable rates and under reasonable conditions andrre-

quirements, the water service which the Canal Company has obligated

1tself to furnish as & public utility to all those consumers or 1ands

Within the present service area of the Company which are now outside
of the doundarles of the District, and that the obligations ang lia-
Bilities of the District to furnish water upon such lands shall be
and remain the same as the exlisting obligations and llabilities of
the Canal Company.

Another condltion of such authorization will be that the
District, as to all water users located outside of its present
boundarlies but within the present service area of the Canal Compsany,
shall not exact rates or charges Iin excess of those exacted by 1t
for water furnished upon lands within the present boundaries of the
District. The intent of suchk a condition would be‘zpat so-called
Tontside users” should not be required to pay more for water fur-
ﬁished and delivered to thelr lands than is pald by water users whose
lands are within the District, provided that in determining the cost
of water furnished upon lands within the District there should be
excluded therefrom all taxes and assessmen?s paid by owners of lands
within the District, thé proceeds from which are ﬁsed for the purpoée
of paying interest on the bonded Indebtedness of the District or
for other expernses incurred in coustructing, exteunding or improving
its canal or other water system for the purpose of furnishing or de-

livering water to or upon lands located within the present boundaries




of the District.

Should the partlies present such a supplemental ‘application,
there should be attached thereto a copy of a proposed agreement or
instrument of conveyance, together with a proposed resolution of the
board of directors of the District. These documents should recite
that the conveyance iz made by the Canal Company and accepted by the
District subject to all of the terms and conditlons of such order as

the Commission may make authorizing the transfer.

Fast Side Canal & Irrigation Company and Steiinson‘Water
District having joined in an application for authority to execute
and deliver certaln agreements and a deed of conveyance, which are
attached to sald application, and upon the terms and conditlons
therein set forth, & public hearing having been had berobe Examiner
MacKall, and good cause appearing,

IT IS ORDERED that said application be and it is herebdy
denied without prejudice.

Dated, San Francisco, Californie, this __2p & day of
March, 1839.
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ommissioners.
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