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BZFORE (HE RAILIQAD COMMISSION QOF THE STAIE OF CALINORNIA

In the batter of the Appl¢cat;on of

Wida 2ie SLITH and waXIN H. ub.....l.x:., JE.,
coportners doing business wader the name
and style of CRANSEAY 1OTOR ZXERESS CO.,
for an cmendment of certificato in
Teclision No. 27979, to ineciuvdo the ciiy
of Piedmont, and £or an amondmeﬂt
suthorizling the use of motor trucks.

Application No. 22497

CWYN E. DAKER, for Applicant.

P. C. ATHEARN and DOUGLAS BnQQRMAN, by Douglas
Broolman, for United Purcel Servico DBay
Distrlict, Protestant.

E. . BART ond REGINALD L. VAUGHAN, for Racific
loteor Qoriff Bureauw, Protestant.

.« Xo VIEIRA, for Southern 2aciflc Company and

Pocific liotor Urucking Company, as thelir
Interests may appear.

3Y THE COXMISSION:

Thils Zs an epplication by 'wm. k. Smith and bakin H. Smith

Jr., operating under tho fictitious name and style of Transbay

notor Ixpress, secking authority to serve the city of Pledmont as

an: .extension and enlargement of their exlsting rights as a highway
L

common cerrier of property by motorcycle trucks betweon the ¢liy
and county of San Francisco and the East Bay Citles of Qakland,
Berkeley, Alameda and Emeryville. Additionally applicants request
an order of the Commission authorizing them to substitutoe lighi
panel four~wheel dellvery truclts for motoreyeles as now suthorlzed
under tholr certificate, subject to the nrovision that the use of

mosoreyeles he continucd vwhere they may be deemed more convenlent.

By Decislon No. 27975, three-wheel vehicles are reflferred to
as motoreyele trucks. Ior convenlence horeolnaftor this type
of wvehicle will sometimes Ve referred to as a motorcycle.




A public heoring in this matter was had bofore Examiner
LeGettigen in Oakland, on FPebruary 24, 1939, waere testimony was
telen, exhibits received, and the matter Dbelng submittod 1t Iz now

ready for declsion.

The granting of thils application was proteated by the
Pacific lotor Tariff SDurean and Unlted Parcel Service Bay Dlistrict.

Southern Pacific Company and Pacific liotor Uruclding Company appearocd

as intorested parties in this proceeding.

Tnited Parcel Service Bay District, by stipulation of
councel, withdrew its protest in so far as the esteblishment of
service to Pledmont was concerned but reafflrmed 1ts objJectlon to
the granting of authority to use four-wheel trucks in addition to
the use of motorcyecles. Counsel for Southern Paciflc Company and
Pacific kotor Trucking Company joined counsel for Unitod Parcel

Service 3ay District In this position.

Makin E. Smith, Jr., applicant copariner and general
manager of ‘the company, testifled in éupport of the application but
no public wiltneas testimony was presented. Wliness Smith testifled
chiofly in support of tke contentlons of hls company that the light
panel delivery trucks should e substituted for the motorcycles now
in use, in the interest of efficloncy, faclllty, economy, and safety
of operation. Hls testimony with rospect to service to and from
Pledmont was limited to a ctatement that ho had had Inquiries and
requosts for the establishmont of the same service to that ¢ity as
1z now being rendered to other Bast Bay Cities. Rates to be assessed
for tko prOpoged service are those appearing in espplicants' Local
Tariff No. 2, C.R.C. Yo. 2, applying between Zomes 1 and 3 Iin San
Francisco and Zone 4 in Oakland, as set forth in Exhibit "A"

(2)
attached to the application. A scheduled service .to '’

(2) Time schedule No, 1 of applicants currently In effect zhows
three trips dally excopt Sunday from San Franclsco with an
ﬁdditional trip operated daily except Saturday and Sunday.
Jrom Oa%land two trips arc operated dally except Sunday with
two additlonal trips operated daily except Ssturday and Sunday.

(n]
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Plodmont identical with that now boing malntalned between San

Rrancisco ané Zone 4 In Qakland is proposed.

In conncction with the additlonsl safety of operation
factor attributed to the four-wheel trucks as comparod to motor-
cyele operation, Ar. Smith testiffed that the operator of the
motoreycle Lc more oxposed in the ovent of an accldent than would
be tho caze If light four-vhecl trucks were employed. Whlle ger-
mano to a certaln degree, thoe statemonts of bLr. Smith sppear to
lose considoradle weight when viowed In connectlon with appllicants!
desire to retaln and use the motoreycle truck when and if 1t appears
convenlient. .Also thils witness discloced thet, in the event that
authority to camnge the type of oquipment was not forthcoming, als
company was in ¢ position to, and In, fact Intended to, purchase now
motorcyeles which would permit of inereasing the present carrying
capacity of 750 to 1500 pounds, the latter being the carrying

capaclity of the panel four-wheol trucks proposed to be used.

With respoet to applicants! contontion that the use of

Lght pancl trucks would resuwlt In certaln oconormles of operation,
witnoss Smith testified In regard to the cost of operating such
“rucks o5 compared with the operatlon of motorcycles and Introduced
BExhivit 1 which ic & statement of thhe maintenance costs of appli-
cants motorcycle operations for the year 1938. However, his testl-
mony on the subjoct of cost of operating four-wheol trucks was
based only on verbal sfatements made £t0 him by another carricr and
a doealer in the Zact Eay Area using tho same type of trucks as
applicent proposes to ocmploy and & Ford dealer who handled such
equipment. Although applicants' showing ox cost of truck operation
was basel, to a conslderable oxtent at least, on cost studles
nresented by the Commlssion's Englnoers at various rate proceedings,
this witness was unable to 1dentily the exhibits to which he referred.

In fact i1t may be falrly stated that applicants' showing on cost of




truclk operation was very mesger. The witness also testifled that one
truck, of tho type proposed to Vo used, would handle the work now
belng performed by two motorcyeles and could also handle larger
packages., The result belng that for the same volume of merchandise
delivered, tho proposed truck operation would require only one-hall
the number of drivers as would be necessory if motorcycles were

employed.

For protestants the testimony of two witnesses Lrom United
Transfer Company and Interurden Express Corporatlion was presentec.
They testified generally as to the service thelr companlies were
rendering between East Bay Points and San Francisco. In thelr tes-~
timony it was doveloped that no complaints nad been received in
. »ogard to tho Plefmont service, currently operated oquipment was not
belng uwsed to copacity, extra standby equipment was always availsble,

and two round trips daeily wore made with additlional speclal trips

avallable at extra cost vhen requested. Additionally, 1t was stipu-

lated by counsel that witnesses from Rellogg Express ant Drayage
Company, Merchants Zxpress Corporation, Haslett Warochouse Compéﬂy,
2ooples Express Company ancd other transbay operators, 1f called,
woulc testify In the same manner and to a like degree as the two

witznesses actually called.

In addition to the testimorny previously discussed, pro-
testants introduced Into the record, by reference, the Commission's
Decision No. 27975, walch granted a certificate of public convenlence
and necesclity to the Transbay Notor Express Co. Al#o made a part of
the recoré by reference was the Commission's Declsion Fo. 29517
vherodby Wa. A. Falrfield, operating under the name and style of
Metropolitan Shuttle Service, was denled a certificate of public con-
veniencoe and necessity as a highwey common carrier between San

Francisco and Qakland.




In calling the Commlsslion's attentlion to Declsion No.
27975 protestants contend that spplicants herein have violated a
vrovision of the certificate granted thereunder and base their

contentlion upon condition number 1 which resds as follows:

Applicants shall filo thoir written accentance of the

cervificate herein granted within a2 period of not to
cxcoed fifteen (15) days from date heroof, stipulating
in sald acceptanceo that sald certllficate is accepted

for the exclusive use of motorcycle trucks and that
the coertificatod right herein shall nover be claimed
as pormitting the use of othor vwechicles than threec-
wheel motorcycles in contradistinetion from four-wheel
auto trucks of the conventilional commereial type and/or

autonmoblle ckassis.”

Protestants construe this condition as precluding appli-
cants from seeking authority to change the type of oquipment used
when +the basis of such a request rosts upon a deficlency in operating
focllities resulting from tiae use of motoreycles. In other words,
protestants contend that applicants! request for the change in type
of oquipment is predlcated on the fact that motorcyclos have proven.
inadequate to handle the operations of the company and have falled
from both safety 2ré losd-carryling standpointe. By so doing appli-
cants, in tae ¢yes of protvestants, have attempted to use an
exclusive three-wheol motorcycle truck operation as a means of
obtelning authorlty to use four-wheel trucks in contravention of
the alforedescribed conditlon. Protestants further alleged that
applicants should have applied for e ¢cortificate de novo.as a high-
way cozmon carrier by fowr-wheel truck and made a distinet and
sepoaxrate showing of public convenicnco and necessity based wpon the
use of suck four-woeol trucks and not dopend in any way upon

equipmernt fallings attributable to motorcycles.

frotestants further pointed out that the Commission, in
granting the o&iginal cortlflcate to applicants, rocognized tho
spocialized service to bo rendered by applicants and 1ts rather
non-compotitive character as indicated by the following language
appearing on page 3 of Decision No. 27975:
5=




It doos not appear that this special small
package service ils In active competltlon with
protestante! truck operations,”
rotost ohvaoghd 1s statoment as indicating a possibility
that were 1t xnot for the rostricted type of operatlon oflfered by

Transbay Motor IZxpress no coertificate of public convenlence and

necesslty would have been forthcoming %o serve the highly com-

potitive territory involved.

Peelslion No. 29517, Iin which the Commisslon denled
William A, Falrfiold a certliflcatc of publice convenience and
nocesslty between San Francisco and Qakland, was reflorred to by
nrotestants for the purpose of showing that the present applicants
appoared as protestants in the procecding involved Indicating thelr
stané thoreby that transbay auntomotlve service was adeguate and

sufficient and no additlional servico needod.

A sumration of the record in this proceeding leads to
the concluszion that, mindful of the goographical location of
Pledmont os entirely surrounded by the city of Qakland, the attend—
snt difficulty, as set forth In the application, of determining
where one communlty ends and tho other begins and mindful also
taat shipment cllegedly often carry no clty ldentificatlion but
only a strect and mumber Cesignatlon, pluc the Jurther allegatlon
by anplicants that the origiral omission of the city of Pledmont
as o service polint was an oversight, the Commission is of the
opinfon and so finds that, in the pudblic interest and as a clarify-
ing factor in this matter, applicants should be granted the right

o serve the city of Pledmont as herein prayed for.

Turning to that portion of the rocord dealing witha appli-

cantd request to operate Iour-wheel panel trucks in addlition to




their motorcycle operations, this reqord (oes not Support the

gronting of this portion of the application on the ground of the
convenlence and necessity of the shipping and receiving pubdlic

in the district cffected. Rother 1V is more readily appsrent thet
private advantoges to the carrier are involved to 2 much greater
degree. Statements of the witness Smith thet his company purposed
to achicve the same results, allegedly to accrue through the use
of four-wheel trucks, by purchasing three-wheel motorcycle trucks
of equal carrying capacity would appear to offset thet portion of
applicantts showing that they should be permitted to operate four-
wheel parel trucks in lieu of motorcycles on the ground of less
hazard to the operstors. As set forth above, applicantls certificate
wes granted by seid Decision No. 27975 solely upon the ﬁse of
motoreyeles and this record does mot Justlfy o modificatlion of that
order with respect to the type of vehicle to be operated.

Wrm. M. Smith and Makin H. Smith Jr. are hereby placed
upon notice that moperative rights™ do not constitute .z class of
propeffy which should be.capitalized or used as zn element of value
in determining reasonable rates. Aside from their purely permissive
aspect, they extend to the holder o full or pertizl momopoly of &
cless of business over g particular route. This monovpoly featurc
mey be chonged or destroyed at any time by the state which ls not

in eny respect limited to the number of rights which may be given.

ORDER

Public hearings having been held in the above entitled

proceeding, testinmony taken, and an order of submlssion entered,




TZZ RAIIROAD COMITSSION OF THE STATE OF CALIFORNIA FEREBY
DICLARES that public convenlence and necesslty require tke estab-
liskhment and operation by Wm. M. Smith and Makln H. Smith, Jr. of
an automotive service 235 a highway common carrier bLetweon the ¢ity
amd county of San IFranclcsco and the city of Pleodmont as an oxtension
and enlargement of vhelr existing rights as heretofore granted ¥y
Decision No. 27975, dated lay 20, 1933, as amended by Declsiomn No.
29251, dated November 23, 1936, subject to all restrictions and

1limitations heretofore Lmposed thereunder.

IT IS EEREBY ORDERED %hat a certificate of public conm-
venlence and necessity vtherefor beo, snd the same horeby 1s,
granted to Wm. M. Smith and Makin H. Smith, Jr., subject to the
following conditlionsz:

]
l. Appllcants saall flle a wrlitten acceptance of the
cortificate herein granted within a period of not to
exceced fifteen (15) days from dato hereof,

2. Applicants shall commence the service herein
authorized within o peried of not %o oxceed thirty (30)
days from the effectivedate horeof, and skall file In
triplicate, and concurrently make effoctlive on not less
than ten days! notlce to the Railroad Commlssion and

tho public, a tariff or tarifls constructed In accordance
with the roquirements of the Commlssion's CGeneral Oxders
ané conteining rates and rules walch in volume and effeoct
chell be ldentical with the rates and rules showa in the
oxiilbit attached to the application In so far as they
confornm to tho cortlficate horeln granted, or rates and
rules satisfactory to the Rallroad Commlssion.

3. Applicants shall file in cupllcate, and malke
offective witiin a perlod of not to exceed thirty (30)
days after the effective date of thls order, on not less
than five days' notice to the Rallroad Commission and
the public, a timo schedule or time schedules covering
the service herein suthorized iIn a form satlsfactory to
the Rallroad Commizsion.

4, ‘ihe rights and privileges hereln suthorized may not
be discontinued, sold, leased, transferred nor assigned
unless the wriitten consent of the Ralilroad Commisslon to
such discontinuance, salo, lease, transfer or assignment
has first beon obtained.

S. o wealelo may bo operated by applicants herein
wless such verlcle 1s owned by sald applicants or l1s
leaccd by epplicants under o contract or agreement on &
baslis satlisfactory to the Rallroad Commission.
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6. Appllcant shall, prior to the commencement of
service authorized herein and continuously therecaflter,

comply with 2ll of the provislons of thlis Commission's
General Order No. 91l.

IT IS EEREBY FURTIER ORDERED that in all other respects
Application No. 22497 e and 1t Is heredy denied.

The offective date of thls order shall be twenty (20)
days from the date hereof.

Datod at 3un=é5:;gZi£%jbéalifornia, this 42;7" day of

Maxech, 1939,
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