Ty o -
Decizlion No. SERCERS.

SEFORE THE RAILROCAD COMLISSION OF THE STATE OF CALIFORNIA

CERTIFICATED HIGEWAY CARRIERS, INC.,
Complalinont,
vS.

GSCRGE BRAND, HARFY BRAND, and
E. B. BRAND,

Defendants.

EENRY J. DISCHOFY, for Complainant.,
WOLFOKD and HEAID, vy D. H. Wolford, for Defendant.

BAKER, Commizsioner:

In thls proceeding, the Cortiflicated Hignway Carriers,
Inc., horeinafter referred to as Complainaant, alleges that George
Brand, Earry Brand and H. B. Brand, hereinanfter designated Defend-
ants, ore operating uwnlawfully as highaway coxmon carriers for the
transportation of frosh vegetables betweer the flelds in the
Immediate vicinity of Nilamc, California, and the wholesale markets

at Loc Angeles, Californla.

A public hearing upon the lssue ralsed was held in El
Centro on the Tth day of February, 1239, at which time evidence,
both oral and documentary, was introduced on behalf of the respective
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partlea hercto; and the matter having been submitted upon the récOrd;

together with memorandsa of the partios sutsequentiy filed witﬁ the

Commission, it Is now ready for a decision. R

George Brand, one of the deferndants herein, appesred upon
the hearing, represented by counsel, and testifiod in his owr behals,

Tho defendonts Harry Brand and H. B. Brand d1& not appear.




Dofendant Goorge Srand readlily admitted that for several
years he had been engaged in the auvtomotlive transportation of fresh
vogetables (particulerly squash, tomatoes and peas), between the
flolds and farms ot or noor Nilend and the wholesale or commission

marlktots at Los Angeles.

The salid defendant George Brand further testifled that
he had been engaged In this business since 1931 and had continued
to date, with no particulsr change in his method of operation,
except that which was necossitated by reason of the passage In 1935
of the Highwey Carriers' Act. Thls witness also stated thsat he had
veen in dusiness flrst with & man by the name of Sones, and subse-
quently with his brother Harry, (apparently the E. B. Brand nemed
In this complaint). Originally, according to thls witmess, there
wvere only five growers In the district served by him. Sinco that
tine, however, tne number of growers in that area has Increased o
approximetely ninecty-tkree. OFf this nuxmber, Brand admlitted that he
was serving about thirty-eight under contract, of which elghteen
were written and the balance oral. Such oporatlons have been, and
are being, corrlied on ostenslibly under or by virtue of two certain
perumlits Issued by this Commission, the one being & highwsy contract
carrier's permit (No. 13-434), and the othor a radial highway com-

mon carrier permit (No. 13-433).

The permits referred to above are Lssued in the names of

George Srand ond H. B. Brand, ac co-partners. In this respect, it
is qulte evident from the record that during a considersble part
of the time referred to horein, that is, from 1931 until the early
part of 1939, E. B. Zrand has beon falrly active In this transporta-

Llon dbusiross. It is interesting to note in this connection that
George Brand testified tha%t he had signed the name of H, B. Brand
to o number of contracts entered Into on behalf of the co-partnership.

From the record 1t does not sppear that Eorman Brand, snother -




brother, was active in such operations oxcept merely as & driver
for his two brothers; From the testimony of publlc witnesses in
the proceeding, it is clearly shown that George Erand - .. ..U

acted ac principal in practically all Iinstances.

Addltionally, the defendant Georgze Brand admitted having
hauled occaslionally for at least one party besldes the sald number
of contracting producers, and also stated that he had a contract

to haul grapes out of MNodesto during the grape season. Thls opera-

tor has sleo hauldd Fertilizer and howvebold goods for some of the

sald growers with whom he had contracted for the transportatlion of
produce. Tho said dofendant George Brand further stated that he
nad operated as many as four or five trucks, some of whickh wore
leased by him for such operations, aﬁd that quite often he had more

produce to move than hls own oquipment could handle.

The cowplainant's witnesses, two In number, wverlificd and
substantlated the general facts set forth above, and dofinitely
establlished that Georgo ZSrand, and to a limlted degree his brother
Horry Brand or H. B. Brand, had engaged In the automotive trans-
portation of fresh vegetablos, dally, during the cropping season

of 1938-39, botween Niland and Los Angeles.

With consideration for the record in its entirety, 1t 1s
quite c¢clear that defendants George Brand and H. B. Brand have been
and now are operating an automotlive service for compensatlion botween
fixed termirl and over a reguler route. It 13 equally clear that
these oberations are limitod only by the defendants' resources
toward obtaininz transportation equipment, or thelr ablllity to
procure agreexents, either oral or written, for the performance of
such services; and, further, that they are serving the public, or a
substantial portlon thoreof, as represented vy the growers In the

district which they have elected to serve. The defendants' practlce




of obtaining bBusinoss In excess of the capaclity of thelr equipment,

and then arranging to obtain the required additlonal trucks, through
* acing thereof, as allegéd, i further eovidence that they are not now
ottempting, and apparently never have attempted, to restrict thelr
activitices to any appreciable degree. In the matter of commodities
tronsported, the record reveals that while they have thus far trans-
ported only such farm produce as tomatoes, squash and peas, together
with an occasional shipuent ol cormmoditlies of o dlfferent type, such
as fertilizer, chook, and household effects, thoey have done so with
no Intent to limit thelr operations to any particular type of houle
Ing for a resirlictod group of shippers, but whose operstions were
linmited only by the fact that the agrlcultural cormoditles mentioned
above apparontly represented all the different kinds of produce

grown in the partienler district served.

The defendants' method of operation clearly indleates,
therefore, that they are nolding themselves out to serve any and all
of the public within a particular district, subjeet only to the
limitations Imposed by tho capaclty of their transportatlion.equip-
ment, coupled with tho Iact that certaln written or oral agreooments
were generally insisted upon, albeit not teo strenuously, and such
as Lmposed no particular mutuallty of obligation. From no viewpoint
may vhe Cormicssion, based upon this record, reasonably concelve that
the defendants George Brand and H. B. Brand are, or were, oporating
moroly for a select or limited group of shippers as contract or
private carrlers, particularly when 1t ls considered that they have
negotiated with, or opersted fLor, approximately forty per cent or
more of the growers in Nilond and the immedlate vicinity, together
witkh the fact that theoy engaged in such transportation of specifiled
commoditlies under agreements whereby recourse to thelir services was

waolly optional with fhe sald shippers.




Baszed upon this record, 1t is qulte obvious that the
defendant co=paritners heave, In fact, boon operating as 2 highway
common carrier, as such 1s defined in sections 2 3/4 and SO 3/4
of the Public Utllitles Act, botwoen the termminl herein mentioncd,
without first having obtalned a cortificate of public convenience
and nocesslty so to do. Trerefore, the Lssuance ol a cease snd
doslist order ls indicated at thls polnt, and the order following

will so0 provide.

An order of the Commlission directing the suspension‘of an
operavion LIs In 1ts effect not unlike an injunctlion by a court. 4
violatlon of such oxder constitutes s contempt of the Commission.
Tho Californla Constitution and the Public Ufilities Act vest the
Commisel on with power and authority to punish for contempt in the
soxme monner and to the same extent as may cowrts of record. In the
event & person i1z adjudged gullty of contempt, 2 fine may be impoéed
in the amount of {500, or he hay be impriscnred for five (5) days,

or both. C.C.F. Sec. 1218; Lotor Freight Terminal Co. v. Bray,

37 C.R.C. 224; re Ball & Hayes, 37 C.R.C..407; Werrmth v. Stamver,

36 C.R.C. 458; Piomeer Exoross Company v. Xeller, 33 C.R.C. 371.

A public hearing herein having been duly had, the mattoer
being ready for decision, and the Commlssl on now being advised in
tke preomicses,

IT IS HEREBY FOUND thot George Zrand, and H. B. Brand, as
co=partners, are now, and have been for some time past, operating
as a highway common carrler as Gefined In section 2 3/4 and S0 3/4
of the Publlic Utilities Act, with common carrier status, between
fixed termini and over regular routes, over public highways between
Niland and flelds and farms adjacent thereto, on the one hand, and
vwholesale or commifczsion markets In Los Angeles, on the other hand,

vitaout having firct obtalined from this Commission a cortificate of
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public convenience and necossity, or without prior right authorizing.
such operation.

Bzscd upon the opinion and findings horolin
g »

IT IS HEREZY ORDEXED that George Brand and H. B. Brand
ceasc ond desist, directly or indirectly, or by any subterfuge or
device, from operating as a highwoy common caréier betwoen Niland
and the £ields and ferms adjacent thereto, on tho one hand, and Los
Angelos, on the other hand, unless and wntll they have first
obtained from this Commlission 2 certlificate of public convenlence

and nocesslity authorizing such operatlon.

The Secretery of tho Rallroad Comxission 1s directed to
cause personal service of a cortifiecd copy of this declislion to be
=ado upon sald respondents, Goorge Srand and K., B. Brand, and to
cause certlified coples thereof to bo malled to the District Attor-
neys of Imperial and ILos Angoeles County, respectivoly, and the Board
of Public UtilitlZos and Transportaiion of the City of Los <ngelos,

nd to the Dopartment of Motor Vehicles, Callifornia Highway Patrol,

t Sceramonto, Callfornla.

Tho forogoing opinlon and oxrder are hereby approved and
ordered flled as the opinion and order of the Rallroad Commlission

of the State of Callfornila.

The effective date of this order shall e twonty (20) doys

24

Dated at San Franclcco, Callifornia, this /] =

after the date of service thoreof upon respondent.

April, 1939.
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