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SEFORE THE RAILROAD COMIIISSION OF THE STATE OF CALIFOINIA

In the Matter of the Applicatlion of
JOEN W. ANDZRSON, dolng dbusliness as
Sausalito Hill Valley & San Irancisco
Express Co., and KELLOGG EXPRESS &
DRAYING CQ., a corporation, fox
approval of the cestablizhwent of joint
service and through retesc between
Alameda, Albany, Berkeley, Emeryville,
Qalland and Pledmont, on the one hand,
and Falirfax, L1l Valloy, San Rafael,
Sgusalito, and Intermediate points, on
the other.

Application No.20826

In the Matter of the Applicatlion of
LOUIS ERICKSON, doing business as

West Derkeley Express & Draying
Company, ond HASLRTT WAREROUSE COHPANY,
& corporation, INIERUVRZAN EXPRIESS
CORPORATION, a corporatlion, XELLOGG
EXPRESS & DRAYING COMPANY, o corpor=-
ation, A. PASTXRIS, doing business as
EAST BAY DRAYAGE & WAREHOUSE CO.,
DPEQPLES EXPRESS CONMPANY, a corporation,
and UNITED TRANSFER COMPLNY, a cor-
poration, for approval of the establish-
ment of jolnt rates and through service
between Alameda, Albany, 3erkeley,
Emeryville, Ookland, Plodmont and San
Franclisco, on the one hand, and EL
Cerrito, Stege, Richmond and San Pablo,
on the other.

Application No.2089%
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In the Matter of the Application of

- INTERURBAN EXFRZSS CORPORATION, a cor-
poration, and LOUIS ERICKSON, doing
business as WEST BERKELEY EXPRESS &
DRAYING CO., HASLETT WAREECUSE COMPANY,

a corporation, rBLLOCG EXPRESS & DRAY-
ING CONPAXNY, & corporation, A.PASTERIS,
doing businoss ag EAST EAY DRAYAGE &
WAREHOUSZE €0, PEZOPLES EXPRESS CONPANY,

& corporation, and UNITED TRANSFER CON-
PANY, a corvoration, for approval of the
cstablishment of joint ratec and through
servico between Sen rranclisco, on the

one hand, and San Pablo, Hercules, Oleum,
Selby, Port Costsa, Pinole, Rodeo, lormey,
Crockett, ond Liartinez, on the other.

Applicetion No.20892
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Reginald L. Vaughen, for all spplicents excopt
Joan V. Anderson;
Douglas Brookmon, for Applicant John W. Anderson;

James J. Zroz, for Velley Express Company and
Valley llotor Lines, interosted parties;

Ansel Viilllisms, for Southern Pacific Company,
Pacific Motor Trucking Company, and
Pacific Motor Transport Company, Protestants.

odwerd Stern, for Rallway Express Agency, Protestant;

F. W. liots, for llerchents Express Corporation, Protestant.

8Y TEE COMMISSION -

OPINION ON QBJECTIONS
10 JURLSDLCTION OF COxilSSION

In these procoedings the applicants, though seeking approval
for the establishment of certaln joint rates and through routes,
nevertheleoss have ralsed the contention that the Commission is
without jurlsdletion to grant this relief. Their claim reste
upon provicions of Section 50-3/L, Public Utilitles Act, added by
Statutes 1535, Chap. 66L. The protestants chollonge this con -
vontlon, asserting, on the contrary, that thoe Commission is clothed
with such power. The objectlons were argued orally before
Zxaminer Austin at San Franclsco, and were submitted with the
understanding that should the Commission ultimately hold it possess-
ed sueh suthorlty, the three proceedings would be set for hoaring
on the merits.

By Application No.20826, applicant John W. Anderson, engaged
In Yusiness under the nome of Sausalito M1ll Valley snd Sen Franclsco
Express Company, a3 & alghway common carrier between San Prancisco,
on the one hand, and Falrfax, Mill Valley, San Rafael, Sausalitoe,
snd Irtermedlate points, on the other hand, seeks approval for the
establishpent of joint through rates with applicant Kellogg Expross
& Draying Company, a corporation, operating ac a highway common
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caryricr between San Francisco, on the one harnd, and Alameda, Albany,
Berkeley, FPmeryville, Oaklznd, 2né Pliedmont, on the other. The
proposed tariff tendered tothe Commission, embracing suck joint
rates, was rejected, it is alleged.

A similer situation 1s presented by Applicatiorn No. 20893.
Eere the zpplicant, Louls Ericksom, doing business as West Berkeley
Express & Dreying Company, operating a2s 2 highway common carrier
(a) beitween San Francisco, on the one haond, and Alemedz, Albary,
Berkeley, Emeryville, EL Cerrito, Stege, Oakland, Piedmont, Richmond,
and San Pablo, om the other hand, and (b) between Alameda;«ﬁlbany,
Berkeley, Emeryville, El Cerrito, Stege, Ozklend, Piedmont, Richmond;
and Sen Pablo; snd the remaindng applicants, viz., Haslett Warchouse
Company, & corporation, Interurban Express Corporation, a2 corporation,

Kellogg Express & Draying Company, a corporation, A. Pastveris, doing

business a3 East Bay Dreyage & VWerchouse Co., Peoples Express Coupany,
1

2 corporation, znd United Transfer Conmpany, 2 corporation, operating,
respectively, as highway common carriers (¢) between Sen Francisco
and East Bey points not including El Cerxrite, Stege, Richmond, snd
San Pablo, and (&) between all East Bay points excepting El Cerrito;
Stege, Richmond, and Sanm Pablo (excepting that applicant Interurban
Express Corporation is authorized to serve San Pablo), seek the
approval of the Cormission for the establishment of Joint rates
betwecn the points they are suthorized to serve. Here, also, it
vas alleged that a tariff containing these Joint rates, tendered by
the applicants, wos rejected by the Commission.

By applicztion No. 20892 it appecrs that Interurben Express
Corporation, a corporztion, is operating as a highway common carrier
(2) between Sax Franclsco, on the ome hand, and Alemeda, Albany,

Berkeley, Emeryville, Oakland, Piedmont, San Pablo, Eercules, Oleum

l. Since the institution of this proceeding, this carrier transferred
its operative rights to Hasleltt Warehouse Company and is no longer
operating. (Decislon No. 28694, dsted Aprll 6, 1926, on Applica-
tion No. 20436.)
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Selvy, Port Costa, Pinole, Rodeo, Tormey, Crockett, and Martinez, on
the other namd, and (b) between Alameda, Aldbany, Berkeley, Emeryville,
Oakland, Piedmont, San Pablo, Hercules, Oleum, Selby, Port Coste,
Pinole, Roceo, Tormey, Crockett, and Mertinez; that the remaining
appllicants, viz., Louls Erlckson, doimg business as West Berkecley
Express & Draying Company, Haslett Weorehouse Company, a corporation,
Kellogg Zxpress & Draying Compamy, a corporation, A. Pasteris, doing

business as East Bay Droyage & Warehouse Co., Peovles Express Company,

2 corporation, and United Transfer Company, 2 corporation, are

operating, respectively, as highma§ common carriers (e) between San
Franelsco and Ezst Bay points, not includimg San Pablo, Hercules,
Oleum, Selvy, Port Costa, Pinole, Redeo, Tormey, Crockett, and
Mertimez, and (d) between Bast Bay points, not includinmg San Pablo,
Hercules, Oleum, Selby, Port Costz, Pinole, Rodeo, Tormey, Crockett,
and Martinez (exceptingtthat applicant Louls Erickson 15 authorized

to serve San Pabdblo). It is further alleged that of soid applicants,
Interurban Express Corporation is the only one authorized to serve

San Pablo, Hercules, Oleum, Selby, Port Costa, Pinole, Rodeo, Tormey,
Crockett, and Martiwez (execepting that applicant Louls Erickson is
authorized to serve San Pablo); thot the applicants, other than Inter-
urban Express Corporation, desire to file joint rates with that company
walch would permit them to render through service between +he points
they are acuthorized to serve and the points, above mentioned, served by
Interurban Express Corporation; that Merchants Express & Draying Compeny
(now Merchants Express Corporation), not appearing herein as an
applicant, hes filed a concurrence with applicent Interurban Express
Corporation for the purpose of serving between the points mentioned;
tact the remaining applicants desire to file similar concurrences with
Interurben Express Corporation for the purpose of serving these

points.




Applicant Interurban Express Corporstion, it ls stated, is willing
to permit the filing of such concurrences. Accompanying the appli-
cation ls the proposed toariff.

An sllegation appears in each applicatlion to the effect that
the public interest will not be adverseoly affected by the granting
of such approval; on the contrary, it 1s stated, publlc interest
will be benefited trnerecby.

Two questions have Deen presented for our consideration,
viz., (a) may highway common carriers establish over their linec
joint rates and through routes without first securing the approvel
of the Commiscion; and (b) If such approval Ls required, shouwld it
be granted unless 1t 1s shown that public interest would be adversely
Ifected?

The determinatlion of these questions requires a considersation
of cortaln statutory provislons, Iincluding the legislation enscted
at the 1955 legislative sessalon, by whlch highwsy common carrlers
were for the first time subjected to regulation under the terms of
vhe Pvblic Utilitles Act.

Previously, csrriers of thils type, then known as transportation
companies, werc regulated uvnder the provisions of the Auto Truek
ransportation Act (Stats. 1917, Chap. 213, as amended). Section 5
of that act dlrected that no transportatlion company could Insugurate
any service until it had flrct securod Ir»om this Commission a certifi-

2
cate of public convenlence and necossitye.

<
That sectlon then provided:

”Sec.B. Yo transportatlion company shall hereafter begin to operate
any automoblle, jitney bus, zuto truck, stage or auto stage for the
transportatlon of persons or property, IOr compensytion, on any pub-
lic nizhway in thls state without fivst having obtained from the
rallroad commission a certificate doclaring that public¢ convenlence
and necessity requlre such operatlon, Hub no such certificate shall
oe vequired of any transportation company as £o “he fixed termini
betwoen which or the route over wilch 1t is actually opea."a.ti’:.g> in
geod falth at the time this act becomes effective, or for operations
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By Chapter 66L, supra, this act was repesled and its essential
provisions were cmbodled in Sectlon 50-3/l, Public Utilities Act,
adéed by She same enactmont. Subdbdivislion (a) of that section pro -
vides thet no hignway common carrier (the designation theredy
adopted for corriers of this btype), should engage in opexrations ox -
¢cept In accordance with the provisions of the Publlc Utilitles (Act;
subdivision (o) clothed this Commisslon with broad regulatory powers
in respect to rates, charges, accounts, service, and safoly of oper-
ations; subdivision (¢) required of such carriers s certlficate of
punlic convenience end necessity before ongaging in operation: and
subdivision (d4) authorized the Commlission to entertaln complaints
respecting violations of the Publlc Utllitles Act on the part of
suchn carrlers. Subdivision (¢), with which wo are primorily con-
corned, 1s set forth in the margin. This relates, smong other
taings, to the issuance of certificates, to the approval of the

consolidation of onerative rights, and to the approval of joint rates.

Tootnote 2, continued:

Texcluaively within the limits of an incorporated city, towm,

or c¢ity and county. Any right, privilege, franchise or per-
mit neld, owned or obtalned by any transportation company may
be z0ld, sssigned, leased, transferred or inherited as other
propexty, only upon authorizatlion by the rallroad commission.
The railroad commission shall have power, with oxr without
nearing to lssue cald certiflcate as prayed for, or to refuse
to lssue the smme, or to issue Lt for the partial exerclse only
of sald privileze sought, and may sttach to the exercise of the
rigats granted by sald certificate zuch terms and conditlions as,
in its judgment, the puvile convenlence and nocesslty may roquire;
orovided, that no such ceritifilicate may be granted to a forelzn
COrDOration.

The railroad commission may at any time for a good cause
suspend and upon notice o the grantee of any cortiflcate and
opportunity to be heard, revoke, alfer or amend any ¢certificate
Lssued wnder the provisions of thils section.

Zvery application for a certiflicate of public convenlence
and necessity must be accompanied dy a fee of fifty dollars.”

Section 50-3/l., subdivision (¢), reads as follows:

"(¢) Yo highway common carrier shall hereafter begin to operate
any auto truck, or other self-provelled vehicle, for the trans-
portation of »roperty for compensation on any »ublic alghway in
thils State without first having obtained from the Rallroad

6.




Applicants lean heavily upon Section 22(a), Publie Utilities
Act, relating to the interchange and transfer of freight and equip-
ment, and declaring the duty of common carricrs to establish Joint
rates. They also point to Section 33, Public Utilities Act,
which authorizes the Commission after a hearing, upon complaint
or on 1ts own motion, to establish joint rates between two or more’

common carrlers where it appears that the existing Joint rates are
unjust, unrezsonable, or excessive, or where it i1s shown that no

satisfactory through route or joint rate exists.

Footnoue 3, continmed:

"Commiscion a certificate declaring thet vublic econvenlence and
necessity reguire such operctlon, bdut no such certificste shall

be requircd of any highwey commor carrier as to the fixed ter-

mird betweon which or the route over which it was actuzlly oper-
ating os a highway common carrier on July 26, 1917, and in £006.
faith ccntlnnouu;y thereafter, or for operatmone eXC¢ug¢vely

within the limits of an incorpor ted city, town or city and

counvTy. Any r¢gh rrivilege, franchise, or permit held, owned

or oblained by any h¢ghwqy common carrier may be “0¢c, aszigred,
lecsed, trunsfbrred or Inherited 235 other property, only upon
authorization oy the Ra¢xro“a Commission. 7The Railroad Commlssion
shell have _power, with or withoutl hearing, *o issue said certificate
as preayed ¢or, or to refise the ssme or to issue 1t for the partizl
exercise only of said ~r¢v~lege sough:, 2nd mzy attach to the exer-—
cise of the rights gronted bWy said certificste zuch terms and con-
¢itlors zs, in its Judgment, the public convernlence and nece.sity
require. Without tu&.94229°7.£& pRovas, of the compdission

of public conveniernce and necess ity issued to any highway common
carrier Lnuor the provigionc of this section, or heretofore issued
by the commission fox the vranooortmtior of rroperty by guto tTruck

e *e*f-s opelled vehlcle, or anv _ong e rig

gnerations seltell teg 5006 gﬂﬁtn on July 26, 1917 -shall

be meteﬁ With epotner_such certificte or
Qoezaddye pight so es Vo perply through service betweel 2DV _DOLNL OF
voints served ungegmgpy °LQB_EEUUT~uQ_SfTtnﬁi£QJSLSL_éuﬂﬁl;Ei___ZAEh_a
ont — & St e _= hOL the
sertifl 14a4mh4LJn;JuJ3;zL_hﬁ;_sn_zbs_g_bﬁx_h_na; nor, Wit v
express approval of the commission, Hhul¢ any ‘through route or joint,
through, €Ox omnauion, or proportionsl rate be esteb;lgnea by any
higbwny cormon carrier betwecn any point: or points which It scrvo.;t
wnder my cuch ccrtificste or operative right and oxy point or °°1§j;*,
which it serves under any other such certificate or operative righ

(Emphasis cupplied).

22(z) reads as follows:
sgggfogé (g)) Every common carrier shall afford 2ll regsonable,
proper and ecual facilities for the prompi and efficient inter -
chenge and transfer of pas sengers,'bnn ge and Curu, lo“did grd 5
empty, between the lines owned, operated, cont rolled oxr 1eqa§ \g
1t and the lines of every other common carrier, snd shall make
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In the absence of an exlsting joint rote, 1t must be shown that
public convenlence and nocesslity demand 1ts establishment.5
Applicants contend theot, under the torms of Scetlon 22(a),
thoey are at llberty to establish joint rates and through routes
witaout first securing the conscent of the Cormission, 2 claim
vhich isc opposed by the protestants. In short, applicants assert
that the provisions of Section 50-3/L are subordinste to and con -

trolled by those of Section 22(a).

Tootnote %4, continued:

"such interchange and transfer promptly without discrimination
between shippors, passzengers or carzlers olther as to compen=-
setlon charged, service rendered or facllitles sfforded. Evexry
railroad corporation shall reocelve from every other rallrosd
corporation, at any point of connectlon, frelight cars of propexr
standard and in proper conditlon, and shall hawl the same either
vo destination, 1f the dostination bo upon a2 line owned, oper -
ated or controlled by such rallroad corporatlion, or to polint of
transfer according to route billed, if the destination be upon
the lino of come other railroad corporation.

Nothing in this section contained shall be construed as in
anywise limiting or modifyling the duty of a common carrler %o
establish jolat rates, fares and charges for the transportation
of passenzers and property over the lines owned, operated, con-
trolled or lecased by it snd the lines of other common carriers,
nor as in any mammer limliting or modifying the power of the
cormlssion to reguire the establishment of such joint rates,
fares and charges.”

Seetion 33 provides:

"Sec. 53. Vhenever the commlission, after 2 hcarinz had upon
Lts own motlion or upon complalnt, shall find that the rates,
fores or charges in force over two or more common carriers,
between any two points In this state, are wnjust, uareasonable
or excossive, or that no satisfactory throush route or joint
rate, fare or caarge exlsts between such points, ond that the
public convenlience and necegsity demand tihe establishment of a
through route and joint rate, fare or charge between such points,
the commlission may order such common carriers to establish such
through route and mey eostabllish and fix a joint rate, fare ox
charge whlch will be fair, just, reasonacble and sufliclent, wo
be followed, charged, enforced, demanded and collected in the
future, and the terms and conditions under whick such through
route shall be operated. The commlisslon may order that Ireight
moving vetween such points shall Yo carried by the differoent
comaon carrlers, partles to such through route and joint rate,
witnhout beling transferred from the originating cars. In case
the common carriers do not agrece upon the division between them
of the joint rates, farcs or charges ostadblished by the commis-
zlon over such through »outes, the commisslon shall, after
hearing, by supplemental order, cstoblish such division;provided
e
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Section 22(a) long antedated Section 50-3/L as a part
of the 2ublic Utilitles Act. The (irst poragraph lmposos upon
every common carrier the duty of providing proper and equal
facilitlies for the promot and efflclent interchange and transfer
of tomnage and cars between its llnes and those of every other
common carrler, requiring it to make such interchange and trans-
for vromptly, without discrimination between shippers or carriers.
The duty of a common carrier to establish joint rates and the
power of the Commission to reguire thelir establishment 1s recog-
nized and declared in the second paragraph. The broad and com-
pbehensive provisions of this sectlon apvarently are sufflcloent
to embraco all typesc of common carriers; In the absence of any
limitation appearing elsewhere In the act, it would seem that they
are spplicable to a highway common carrier, as dofined by Section
2-3/Li. Wnether such & limitation exlsts must be the object of
our ILnquiry.

Section 3% provides the mechanism by which the duty of a
common carrier to ¢ stablish joint rates may be enforced. By its
terms the Commlsslion may modify eoxisting Joint rates if they ap-
pesr to bo unjust, unreasonable, or excessive; and where it is
shown that no satlsfactory through route or jolnt rate exists,
and that prdlic convenlence and necessity require thelr establishe-
ment, the Cormission may establish, and it may direct the carriers

To publisn such Jjeint rates and through routes. The Commis sion

Footnote 5, continued

"that whore sny railroad, or passenger sbtage corporation which

is made a party to a through route nas itself over its own

line an equally satisfactory through route between the termini

of the through route established, such railroad, or passenger
stazge corporation shnall Iwe the right to regquire as its division
of the joint rate, farc or charge its local rate, fare or charge
over the portion of its line comprised in such through route,

and the comalssion may, In its dlseretion, allow to such

rallroad or passengor stage corporatlion, more than its local
rate, fare, or charge whenever it wlill be equitable so to do. The
comaission shall have the power to establish and fix through routes
and Jjoint rates, fares or charges over common carriers and stage

or auto dage lines which may not be otherwise subject to the Pro=-
4 ad T . ¢ * L ] - “ .

};;Egngroghggggs?%t, and to fix the division of such joint rates,
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may also require the physical Interchange of cars between carrlers,
and it Ls authorized to f£ix the divisions where thoe carriors thom=-
celves are unable to agree. F¥o "rallroad’ or 'passenger stage
corporation” can ve rogquired, however, to shorvebaul Ltselfl vecause
of the establishment of any such through route. This‘proviso, it
will be observed, is limited to certain types of carriors; LT has
not been extended to common carriers of all descriptions. And,

as we nave pointed out, this section nelther creates any duty or
obligation;: it ic procedural only.

As has been stated, prior to 1935, hrighway common carriers,
then known 25 transvortation companies, were subjeet to regulation
under the terms of the Auto Truck Transportatlion Act. By that
statute they were reguired, velore commencing opexratlions, to seéure
8 certificate of public convenience and necessity, which could not
be transferred without the Commlssilon's consent.  Throughout the
course of a long line of decisions, the Commission nas recognized
that the esgential and fundamental characteristic of regulation of
this type 1z the element of restrictivencss. This Ls s0 because
of the facllity with which molor carriers may onlarge and expand
the scope of their actlivities. It has long beon held, therefore,
that the operations of o anlshway common carrier must be confined
within the limits defined by hls overative rights, whether created
by prior overation In good falth or by a certificate emanating

from thne Comrlssion. Thus, 1n Western otor Transmort Co., 20

C.R.C. 1058, the merger of seporate operative rignts without securing

a now certificate was forbldden; in Qakland-San Jose Transportation

Co., 2l C.R.C. 660, the establishment of through routes ond joint
roates, without consent, between separately owned operative righte,

wos condemmed; in Eighway Tronspvort Coe 26 C.R.C. 9L2, the Cormis-

sion polnted out that its approval must Lirst bHe secureod before
through rates moy be establisned betwseon points served under dig-

tinet operative rights resting upon soparato eccrtificatos; in
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motor Service zxovress v.seker,

31 C.R.C.

251,234, the establish-

zent of proportlozul rates waes forbldden; and in lotor Service
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Applicants contend that the term Yecomsolidate," as used
in Section 50-3/4, is similar in meaning to the words ™merge or
consolidate™ appearing in Section 51(z), dealing with the transfer
or encumbrance of the property of z public utlility, or the consoli-
detion of its properties, and should therefore receive o similar
construction. Since Section 51(2) has already covered the field,
applicants assert, the lenguage of Section 50-3/4 must then be re-
garded as surplusage.

But the words found in this provision of Section 50~3/4
mist be read in the light of the consiruction accorded in the past
to Section 5, Auto Truck Transportation Act. From this 1t appears
that the term "consolidaotlon™ has zequired o distinctive meaning
i so far as it perftains to the operations of highway common car-
riers, belng sufficiently comprehensive in this respeet to Include
the establishment of jolnt rates. This answers the contention of
apnlicants that there exists a substantial difference between a
Tmerger and consolidation,™ on the one hand, and the establishment
of joint rates, om the other, im that though the former may be
2uthorlized, it connot e compelled, while the latter may be exacted
of a carrier against his will. Im short, so it is contended,
orders dealing with mergers and consolicdations should be regarded
as permissive only, while those affecting Jjoint rates may be com—
vulsory. But this loses sight of the meaning of the term
neonsolidation,™ as used im Section 50~3/4L. There it must be
glvern distinctive significonce which comprehends, 2s we have seen,
regulations of the establishment of Joint rates.

That such a construction is sound is borne out by the de-

cizion of the Supreme Court in Motor Transit Co. v. Railrond

Commtasion, 129 Cal. 573, 585, where, rejecting the contentiom of

petitioners therein thaot the operation of a through service between

certain defired points prior to Mey 1, 1917, i.e., under the

Tgrandtather " clause, necessarily clothed them with the vested
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right to maintein a local service between. the terminl so served,
and that the Commission had therefore exceeded its iurisdiction
in directing that the service be confired to the actuwal operations
conducted prior to thzt date, the Court seid:

WStk This comtention carmot be maintzined. The primery

urpose of the leglslature in enzcting this statute wes

Ov to confer a franchise upon the operating companies

but to give into the power of the cormission for regula~

tion and control In the interest of the pubdblic the
operation of auto stzges for transportation. It did this

by recuiring every auto transportation company to secure

from the comxission a certificate of public convenience snd
necessivy. It relieved from the necessity of okltaining such
certificate the companies zetually operating in good faith 2t
that time. The purpose in so exompting suck compemics wes %o
refrain from interfering with the operations as then carried
on ~ Ir other words, Yo confirm in these operators the rights
Vhey were at that time exercising. But such exemption was,
obviously, only to the extent of the operations then conducted.
To hold that by the operation of 3 through line on thet date
vetitioners were given e franchise to operate to any extent
that they, in their judgment, might see £it, limited solely by
the restriction that the operztions must be between the same
termini and over the same route, would be to meterially deereace
the power of the commission over these lines and thus overlook
the primary purvose of the enaciment vhieh wes to give to the
commission, in the interest of the public, the fullest power
possible to regulste the operation of auto stage corpanies.n

Here the Court upheld the Commission’s decision in Wetson v. T
Line, 20 C.R.C. 18, 21, ' e ' : FJayi
See elso:

Be Highwoy Trangport Co., 26 C.R.C. 942, 949;

st v. Boilwoagd

Loest Truck Tine Sesdo
191 Cal. 257 (affirming Bleir v. Const Truck line, 2L C.R.C. 530)3
Motor Service Fxnress v. Baker, 31 C.R.C. 231.

Bo Hoxm 2xd Frasher, 34 C.R.C. 821, 823.

The provisions of Scetlon 50 3/4; the conmstruction accorded
earlier stetutory provisions regerding the certification of highway
comon carrlers; the necessity, in the interest of sound and
2dequate regulation, of preventing undue and unauthorized extension
of the operations of these carriers; - all of these considera-
tions alike lead inescapably to the conclusion that, under the

terms of Section 50 3/4, no highwey common carrler muy




¢stablish any joint rate or through route without fipst naving
socured tho approval of the Commission. Thils brings us, then,
to a conzlideration of complainantst second point, viz., that
such approval saoculd be granted unless it is shown that public
Interest will be advorsoly affected. To this we shall now
address oursolves.

By sectlon 50-3/L, a corrier may not combine, unite or
consolidate its operative rights-and this Includes, as we have
held, the establishment of joint rates - without having first
secured "the express approval” of the Cormission. Does this
oxact of carrlers desiring to publish joint rates a showing that
public convenlence and necessity require their establishment?
Tals language 1s found in Subdivision (c¢), which deals with *he
subject of certificates of public convenlence and necessity.

By the terms ol thils subdlvision, no highway cormon carrier nay
initiate 1ts service without first securing such s cortificate.
It closes with 2 parasgraph authorizing the Comrission to suspend,
revoke, alter, or amend an operative rizht or certificate in
proper cases.

No certificate may be granted except after a showing of
public convenience and nocessity. In tho past we have held that
consolidatlion may not be accomplished except upon & similar showing
of publlc convenlence and necessity. The e stoablishment of joint
rates is one of the clearest manifestations of & consolidation of
cortificates of operative »rlghis, within the meaning attributed
by our declsions to that term. It would seem, therefore, that
the obligatlion restlng upon an spplicant to establish public conwm
venlence and necessity conditions and permeates the entire sube
division. If this 1s not true, it would follow that in detor-
mining whether or not 1ts anproval should be e xtended to the estab-
lishment of joint rates, the Commission would de loft without a
gulde. No standard having been prescribed, the mattoer would be

relegated to the arbitrary discerction of the Commission. To avoid

Lie




any possible claim of wneonstitutionality resulting from sueh an
interpretation, thls provision should be construed so as to adopt, as
the standard to be observed by the Commission in glving effect to its
directions, that of public convenlence znd necessity. Such, accordingly,
is the construction we shall give it. No hcaring has yet been had

upon the facts in any of these proceedings. In view of our conclusions
upon the jurisdictionzl questions, our order will direct that the cases

he set dowmn for hearing on the merits.

2QRDER

Argument having been had upon the motion of applilcents to

dismlss the within entitled proceedings for want of Jurisdiction, the
matter having been submitted for comsideration and determdnation, and

the Commission belng now fully advicsed,

IT IS HEREBY ORDERED:

(2) Thet the motion of applicants in the within entitled
proceedings, and In eack of szld proceedings, to -
dismiss sald proceedings and each & them for want of
Jurisdiction be and it is hereby deniled;

Tazt sald proceedings, and each of them, be set for
hearing upon the merits at a time and place hereafter
to be designoted.

Dated 2t San Francisco, California,/.this

ALl

COMMISSIONERS




