Decision No.

BIFORE THE RAILRCAD COMMISSION OF THE 2TATE OF CALIFORNIA

TILLIAM A. SALE and JESSE K. RUGGL&S
o copartnership dolug businesc
WINTERS DRAY LINE,

Complainents,

Vs,

J. J. LEONARDINI, doing buziness &3
G. X. TRUCKING COMPANY, FIRST DCE,
FIRZT DOE CCRPORATION,

Defendants.

In the Matter of the Application of
MISENZR MOTOR-DRAYAGE COMPANY, a cor-
poration, for authoriily tc sell, and

J. J. LEONARDINI dolng business undcr
the firm name and atyle of 0. X. TRUCK-
ING COMPANY, for authority Lo acqu;re } Applicatieon No. 20975
vae oper t;vc rights of MISSNER MCTOR-
DRAYAGE COMPANY, now operated by said
company under auuhor¢ty of Decilzions
numoer 9398, 10281, 10939, 11634, 16491,
and 12129, and any and all amendments
thereof and supplements vhereto.

Reginald L. Vaughan, for complainznts.

Zdward M. Berol, for cdefendant J. J. Leonardlni.

0. G. Foelker, for Misencr Motor-Drayage Company.

F. X. Vieira, for Southern Pacific Company and
Pacific Motor Trucking Company.

A. Hardin, by Zzra W. Decovo, for Pete Rampone
(Rampone Bros.)

BY THE COMMISSION:

QPINION AND QORDER

Complainants, operating & common carrier trucking service

1.




betwecen Winters and San Francicsco and Cakland, allege that de-

Jendant Leconardinl Is conducting a like operation without o cer-

tificatc or prilor operative right, and requect an order direct-
ing & cescation of such operation. The answer alleges that sere
vice L5 being rendercd under rights acquired Zn 1637 from Mlsener
Motor-Drayage Compary (hercinafter referrcd o a3 Mizcmer Corpora-
tlon), pursueat to a Commlzzion order authorizing a transfer of
The vasic theory of the complaint 1: that Misener
Corporatlion had forfelted its rights by unauthorized abandoazent
of operation prior tc 1937, and thus nad no rights to transler.
After the £illng of the 2nswer, complainants petitioned
for & reopenling of the Transfer procceding and & regvocatlion of the
orcer asuthorizing the troncicr, uponr the ground thet Miszener Cor-
poravion, becausc of suspension of its corporate powers, lackcd
the legal capacliiy to scek allirmavive Commission action authoriz-
the transfcr of ite rights or to effect any transfer of prop-
erty or rignts. That procceding was reopened, and after the taking
of evidence by Exsmlner MeGetiigan at a public hegring in San
Francicsco, the two matlters were =zubmitted upon briefs.
Misener Corporaticn was organized in 1627 and acquired
several operative rights from ito predecessors. (Decision No. 18129,
Application No. 13521.) Thece rights were droader in scope than the
parvicular operation involved herein, whlch was conducted under a
certificate restricted To scasonal transportation of fruit aund
Misener, now 735 years of ege, was the
gecretary-treasurer and principal stockholder of Misener Corporation.
In August of 1836 the corporation applied for authority to suspend
scrvice for & olx months' period, slleging that its manager, Frank

Misener, had died, and that the corporation lacked finarnces with




which to purchase and operste cquipment. Autherization was granted
for the susoension of all operations until March 1, 1937. (Deeizion
No. 20089, Application No. 2072%.) On January 25, 1937 Misener Cor-
poration applied for authority vo transfer 1ts operative rights to
Teonardini, and zuch authorization was granted by ex parte order on
February 8, 1937. (Decision No. 25520, Application No. 20575.) The
present complaint was filed on Aprll 7, 1938, and complainants' peti-
tion for reopening of the transfer proceeding was f1led on June 9,
1938.

; that the corporate powers of Miseuer
Corporation were suspended ou March 3, 1923, beceuse of non-payment
of the 1927 "gross receipts” tax, sud have not been revived or re-
stored. Operations continuéd until January 1, 1935, when the trucks
used were selzed by lLhe State.

witness Sale, one of the complalnant pariners, testifiled

“hat their busipess consisted primarily of the heuling of fruit
from ranches into Winters and from Winters to Oskland and San
Prancisco. The partnerchip commenced such operation about 1924,
but did not obtain a certificate uatil 1936. During that period
the witness heard of Misenmer Corporation but never knew thas 1T was
2 compctitive operator. Uhile he saw Leonardini's office at
vinters in 1937, which office bore a large sign reading "0.K. Truck-
ing Company,” he made no inquiries concerning Leonardini'c operative
rightc. He testified further that it was not until 1938 that he

learned for the firct time of the 1936 order authorizing Misener

Corporation to suspend operatlons, and of the 19%7 order authoriz-

ing the transfer of rights to Leonardini.
Complalnants urge that becausc of unauthorized cessstlon

of service, the Misener rights became non-existent through avandon=-
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ment prior to the 1937 trsnsier suthorization. Hence, they asrgue
that Leonerdini acoulred nothing by virtue of the transfer, and
should be ordercd to desist operstlion. As heretofore stated, in
1936 the Commissior authorlized s suspension of operations until
March of 1937, and suthorized the transfer of the rights in Febru=-
ary of 1937. Having thus on two occaslons formally recognized the
continued existence of the operative right of Misener Corporatlon,
and no protestant having sppeared to questlon its validity, we

see no safficilent reason now to inquire whether some other actlon

zight then have dbeen justified.

As to the request for rescission of the 1957 order au-

thorizing the transfer to Leonsardini, complainants! interest
therein is solely that of one who might proflit were & competitor
vemoved from the field, and who seeks To accomwplish thet result Dy
obtaining & revocatlion of the order some fifteen months after I1ts
iysuance. The competition ls between three points only, and the
complaiant is directed solely to operation between Winters and San
Prancisco and Oskland. However, rescission of the 1937 order
would affect Leonardini's operations between many other polnts,
and the result would be that the public would be deprived of ser-
vices presumsbly needed. Complalnants are iao no position tTo
render such service, for they have no cperstlive rights for the

greater portion of Leonardini's operations. There iz nothluog in

(1) The transfer authorizatlion also embraced rights between San
Jose, Niles, Centerville, Hayward, Ssu Leandro and other polnts
end Oskland and San Franclsco; between Los Gatos and Qakland and
certain intermediste points; between Senta Cruz, Soquel, Aptos,
watsonville and Osklaund; between Carmel, Mouterey, Castroville
and Oakland; between Alviso, Menlo Park, Redwood City and other
points and Oekland; &nd between Vacaville, Fairfield, Cordella
anéd Oaklernd.




the present recoré indlcating that Leonardinl has acted otherwlise
than in the utmost good faith in continuing to furnish this pubd-
lic need for transvortation.

But the complalinants, polniing to the provision:s of law
respectlug the incapacity of & suspeunded corporanion to take the
legal steps here taoken to transfer its operative right, urge the
Commission to nold void I1ts order authorizing vhe transfer. We
doubt, however, that a court of law, if confronted by an aralogous
situation, would vacate a final judgment upon the mere reguest of
one who has no direct Ilnterest therelin. The complalunanis hag,
though they did not excreise, the right to apoesr and be heard in
orotest to the granting of the application. But they have no

legel or ecultable right now, fourteen months afterward, to

challenge the validity of an crder upor which the defendant hgg

relied as his suthority for the operation of publlc transportation
fecilities. Ve cennob hold that he must thus summerily be banished
from the highwayc aend the public denled his services,
Public hearing having been had, and good cause appearing,
I7 IS ORDERED tha®t Case Wo. 4310 be and it iz heredby dismissed
and that complainants' request for a rescission of Decision
No. 26520 in Application No. 20975 be and it Ls hereby qsnied.
Dated &t 3an Francisco, Caiifornia, this ;52 24 day

of June, 1939.

Commlssiancrs,




