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Deci~lon No. 

BEFORE ':lEE RAILROAD COMMISSlo!~ OF THZ S~ATE OF CALIFORNIA 

~'JILLIAM A. SAllE ,'lud JESSE R. RUGGLES, 
a copartne~ship doing bU8~U€S: as 
:';Dr~RS DRAY LINE I 

Comp1ains.nts, 

vs. 

J. J. LEONARDL~I, doing buslne~s S3 
O. A. TRUCKING COMPANY, FIRST DOE" 
FIRST DOE CCRPO?~TION, 

In the Ma.tter of the Application of l 
~iISENER MOTOR-DRAYAGE COMPANY, 3. cor­
poration, for authority to ~ell, anG ~ 
J. J. LEO~~DINI doing bu~ine~s un6cr ~ 

Case xJo. 4310 

the firm name a.nd ~tyle of O. K. TRUCK- ( 
ING CCMPA.l.~Y I for authority to acquire J A.9p1::'ca:~:l.on No. 20975 
... ' ... . .. ~ f' ·T .... .,....· ...... ·...., '''CTon ~ 1,;~1e opera .... :.. ve r .... g~1I,;z o' IVI. ... .::>;.i~.c.J.\ !~l ~'\- ~ 

DRAYAGE CCMPA~IT, now operated by said 
co~p8ny under authority of Decisions 
number 9398, 10231, 10939, 11634, 16491, 
and 18129, and any and all amendments 
tbereof and supplements thereto. 

Reginald L. Vaughan, for complains.nts. 
Edward r"i. Berol, for defendant J. J. Leonardini. 
O. G. Foelker, for !'/J:.i.cencr Motor-Drays.ge Compa.ny. 
F. X. Vieira, for Southern Pa.cific Compa.ny and 

Pccific Motor Trucking Company. 
A. Hard::'n, by Ezra. W. Decoto, for Pete Rampone 

(R3.!llpone Bros.) 

BY THE cmv1MISSION : 

OP!NIOH AND ORDER 

Complc.ius.nt~, operating So common ca.rrier trucking service 
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between 1!:intcr~ and Silt. Frunc:t::-.co o.nc. Oo.kla.nd" allege th .... .l.t de­

~endant L€on~rdinl 1s conductins a like opc~~tion without a cer­

tificate or prior operative right .. and requczt an order direct­

ing a ce~~ation of ~uch operation. The answer alleges that ser­

~lice i3 being rende!'cd u:::.der l'ight:::; acquired in 1937 from Mioene~ 

Motor-Drayage Company (herclnaftcr referred to ~8 M~8cncr Corpora­

t~on)" p~rcu~nt to a Conm~:~ion order authorizing a transfer of 

~uch right:. The oS3ic theory of the complaint i: that Misener 

Corpor&t::'on ha~ f',)rfei ted its right:$ by una.uthorized abat.do::lment 

of operation prior to 1937" and thus had no rights to tro.n~fer. 

After the fil':'ng of the ,~n8wer, complainant s petitioned 

for c reopening of the transfer proceeding and a r~vocution of the 

oreel:' o;u.thoI'izioS the tx'c.n::::"c:' .. upor! the ground that ~1ioener COl"­

pora.t::'on, becau::.c of 8uspen;::::"on of 5_t::; corpora.te :90WI~l":; .. lacked 

the legc.l cn.pac::'"':.y to ::;cck c.!'l'ir!IW.tive Comm.:i..s:3ion a.ction authoriz­

::"ns the tN~nsfc!' of itz l'ight:;; or to effect a.n:t t:::oansfcr' of prop-

erty or rights. That proceeding was reopened" and n.fter the tru~ing 

of evidence by Examiner i~lcvettisan at ,3. public hearing ::"n San 

F::anclzco, the two matt.er::; {Jere submitted upon br::"ei'~. 

Misener Corporn.tion was organized in 1927 and acquired 

8cv.zra.l opera.tive right::> from it~: preciec€:;Jsor:.'.. (DeCiSion No. 18129 .. 

Application No. 13521.) These rights w~re broader in ~cope than the 

particu1a:::' opera.tion :Lnvo1 ved her€:.i.n, which \'13.3 conducted under a 

certificate restr::"ct0d to sC~8onal transportation of fruit and 

vegeto..b:es. WlI'e. 1. A. Mi:::>€mcr, now 73 yec;.r: of age" \1S,S the 

S0Cr€tary-trea.sur~r and pr::'ncipc.l stockholder of Mizener Corpora.tion. 

In August of 1936 the cor.~o!'a.tion applied for uuthor:i. ty to 3u~pelld 

~crvice for a 8ix month:! period" alleging that its manager" Frank 

Misener ~ had died, and t:'la.t the corporation la.cked finat:.ces w1th 
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which to purcha.~;e .:lnd operate equipment. Authorizatioo. \')\9.3 granted 

for the suspension of all operations uo.t11 March 1" 1937. (Decision 

No. 29089, Application No. 20724.) On January 26, 1937 Misener Cor­

poration a.pplied for authority to tra.nsfer its operative rights to 

Leona.:::odi'O.i, o.nci. zuch authorization was granted by ex parte order on 

February 8, 1937. (Deci~ion No. 29520" Applic~tiou No. 20975.) The 

pre ~,er..t complaint \\fas filed on April 7" 1938" .s,nd compla.ina.nts t peti­

tJ.on for :,eop€nins of the tran~i'er proceedio.g wa.s filed on June 9, 

1938. 
The record shows ths.t the corpora.te powers of Misener 

Corpora.t::'on were suspended on ivlarch 3" 1928, "oeco.us€ of non-payment 

of the 1927 "gross receipts H tax" and ha.ve not been revived or re­

stored. Opera.t:~ons continued until Ja.nua.ry 1" 1935" when thE! trucks 

uced were seized by the state. 

:!itness Sale" one of the comp1a:lnant pa.rtners" testified 

that tbeir business consisted primarily of the hauling or fruit 

fro'O ranches into :'Li.nters and fror:1 1'~::'nters to Oakla.nd and San 

Fraccisco. The partner8hip commenced such ope~a.t1on a.bout 1924" 

but did not obtain a certificate until 1936. During that period 

the witness heard of Misener Corporation but never knew tha~ it was 

a competitive operstor. t~i1e he saw Leonard1nl t 3 office at 

~iinters in 1937, which office bore So large sign rea.ding "O.K. Truck­

ing Compa.ny, fT he made no inquir:i.e~ concerning Leona.rdlni I s opera.tive 

rightc. ne testified further that it was not until 1938 tha.t he 

lea.rned for the firct t1me of the 1936 order authorizing Misener 

Corporation to suspend opcration~, and of the 1937 order authoriz­

ing the transfer of rights to Leona.rdini. 

Complalna.nt~ urge that because of una.uthorized cessa.tion 

of service" the Misener rights became non-Gxistent through abandou-



ment prior to th~ 1937 t~ans:er authorization. Renee l they argue 

that Leonardinl a.cq.uired nothing by virtue of the transfer l a.nd 

should be ordered to desist operation. As heretofore stated, in 

1936 t~e Commission authorized a suspension of operations until 

March of 19371 ana authorized the transfer of the rights in Febru­

ary of 1937. Having thus on two occasions formally recognized the 

continued existence of the operative right of Misener Corporat1on l 

aud no protestant having appeared to questio~ its va1iditYI we 

see no sllfficient reason now to inquire whether .some other action 

might then have been justified. 

A~ to the request for rescission of the 1937 order au-

thorizing thetro.nsfer to Leonardini l complainants' intere!t 

thel'ein is :::olely that of one who m.ight profit 'W"Jere a competitor 

remOVEd from the field l and who seeks to accomplisb that result by 

obta.ining a revocation of the order some fifteen months after its 

i~suance. The competition 1s oetween three pOints only, and the 

complaint is directed solely to operat~on between Winters and, $au 

Francisco and Oakland. However l reSCission of the 19}7 order 
(1) 

would a.ffect Leo"Cl.a.rdini'::: opera.tions between ma.ny other pOints l 

and the result would be that the public would be deprived of ser­

vices presumably needed. Complainants are in no position to 

render such service l for they have no opera.tive rights for the 

greater port1on of Leonard~nirs operations. There is nothing in 

(1) The transfer authorization also embraced rights between san 
J'o:::e I IUle 31 Centerv1lle I Hayward l San Lea.ndro a.nd other points 
and Oakland and san Francisco; between Los Gatos and Oakla.nd and 
certa.in intermedia.te points; between santa Cruz l Soquel l Aptos, 
vra.tsonville a.nd Oa1<1$o.d; between Ca.rI:lel l MontereYI Castroville 
and Oakland; between AlvisO" Menlo pa.rk" Redwood City and other 
pOio.'C3 a.nd Oe.kla.nd; $ond bet~~een Vacsville I Fairfle1d l Cordelia 
and Oakla.nd. 
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the pr€eent recorc indicating that Leonardinl has acted otherwise 

·cha.n in the ut.:nost good faith in continuing to furnish this pub-

lie n~cd for trunaport~tion. 

But the complainants, pointing to tl'le provision: of la.w 

respecting the incapacity of a suspended corpora~ion to take the 

leg~l steps here t~kcn to transfer its operative right, urge the 

Comm:!.ssion to hold void its order authorizing thE tra.nsfer. We 

doubt, however, that a court of law, if confronted oy an analogous 

situation, would vacate a final judgment upon the mere request of 

one who ha.s no direct interest therein. The complainants had, 

though they did not cxzrcise, th€ right to appear s.o.d be hcs,:rd in 

protest to the grsnting of the So,Pplication. But they have no 

legul or equita.ble right now, fourteen mont~s afterwa.rd, to 

challenge the validity of an order upon which the defendant na~ 

~elied as his authority ror the oper~tion or pub~1c transportation 

faci11 tie z. We cannot hold that 116 must thus summarily be banished 

~=,om the !iighway:; and the pu.'Ol:1.c denied his services. 

Public hearing having been had, and good c~uoe ~ppearing, 

IT IS ORDERED that Ca~e No. 4310 be and it is hereby die~s~ed 

snd that compla:1.nants' request for a resciss10n of Decision 

No. 29520 in Application No. 20975 be and It is hereby denied. 

" Da.ted a.t Sa.n FrQ.nc~~sco .. Cd.lif~rni:1, thie ;J.o ~ da.y 

of June, 1939· 


