Decision Xoa

BEFORE THE RAILROAD COMNISSION OF THE STATE OF CALIFORNIA

.@LJJ‘\LUPJZC\[L
In the Matter of the !Investigation,

on. the Commission's own motion, Iinto Case No., 4417
the operations and practices of :
ALZBERT M. CORDERO.

ALBERT M. CORDERO, in proprie persona
- XARY V. CCRDERO, for resvpondent

CRAENER, COMMISSIONER:

OPINIOK AND ORDER

This proceeding was Instituted by tae Commission on its
own motion to determine whether or not Albert li. Cordero, respondent
herein, bas been operating as a highway carrier other than a
bighway common carrier without first having obtained and without
holding a permit from the Railroad Commission authorizing such
operations, in violation of Sections 3 and 144 of the Higbway
Carriers’ Act, and whether or not, for and on accomnt of'suéh
unlawful operations, respondent's pending‘applicationZN'.4Z£B4 Lor
a radial highway common carrier permit should be denied and

¢cancelled.

Public hearing was held in the Courthouse at Santa

Barbara on June 1, 1939, at which time and place respondent appeared




personally and participated in the hearing, evidence was received,
and the matter was submitied and is now ready for decision.
It appears from the record that respondent has not aeld any

operctive rights azc 2 highway carrier since Januery 14, 1938, on

which date the Commission cancelled his radial highway common carrier

perait No. 42-285 because of his“faiiure 0 keep on deposit with
the commissioh evidence of adequate or any protection against
li2bility imposed by law for personal irnjuries or property

damage occurring in the course of his operations, as required by
Sections 5, 6, and 7 of the Highway Carriers! het. Prior to that
time ke held radial highway common carrier permlts No. 42-84,
issued on November 20, 1935, and revoked on May 1, 1936, and Yo.
42-224, 4ssued on December 8, 1936, and revoked on February 14,
1937, cach of weich was revoked for the same reason as permit
No. 42-~235.

K

It further appears that since the revocation of his
last permit respondent has on three separate occasions filed
applications for new radial aignway common carrier permits.

The £irst of tnese applications, No. 42-423, filed on April 7,
1938, was cancelled on May 23, 1938; the second, No. 42-481,
filed on September 22, 1938, was cancelled on October 28, 1938.
A5 in the case of the permit revocations specified above, the
reacson for the cancellation of each of taesc applications was
resnondent’s failure %o Xeep in effect a policy of pﬁblic
liaddility and property damage insurance or other protection
covering nis eguipment, as required by the Highway Carriers?

het. The most recent applicatién, No. 42-534, was £iled on Moy 6,
1939, and is still pending, one of thé purposes of this proceed-

~ ing beling, as aforesaid;, to determine whether or not said




application shovld be denied and cancelled.

Although respondent has possessed no operative rights
as a highway carrier since Januwary 14, 1938, the record shows that
he has engaged Iin highway carrier operations almost continuously
since that date. lr. Robert C. Spencer, bookkeeper of the
Southern Pacific ldlling Company in Santa Barbara, testified
that his company has frequently used respondent's transportation
services since that time and produced records of ais company,
waich are In evidence, showing that respondent transported
property for the Southern Pacific llilling Company for compensa-
tionvcr hire by nmeans of motor vehicles over the publiq highways
between various points in this state on each of 124 @ays, as
follows: Janmwary 18, 19, 20, 21, 25, 26, 27, 23, 1938; February 1,
2, 3, 8, 9, 12, 14, 15, 16, 17, 18, 19, 22, 23, 24, 25, 26, 193%;
Maren 7, 8, 9, 10, 14, 15, 16, 18, 19, 21, 22, 23, 24, 25, 26, 27,
29, 31, 1938; 4pril 3, 4, 5, 6, 7, 8, 9, 12, 13, 15, 16, 18, 21,
22, 23, 25, 26, 28, 1938; uay 5, 6, 7, 9, 10, 11, 12, 13, 16, 17,
1%, 20, 21, 24, 25, 193%; June 10, 11, 12, 14, 16, 17, 18, 21,
1938; July 5, 6, 7, 8, 18, 19, 20, 21, 22, 23, 25, 26, 28, 30, 1938:
hugust 6, 9, 10, 18, 1938; November 14, 1938; December 20, 23, 28,
29, 30, 31, 1938; Janvary 4, 6, 11, 13, 17, 1939; February 1, 15,
17, 18, 22, 23, 1939; lMarch 11 and 14, 1939; April 21 and 24, 1939.
£11 of this transportation was performed for compensation, the
exact amount for each shipment appearing in the record. Since
Tespondent’s transportation services were not conducted over regular

routes or between fixed termini, but rather were performed between

nuzerous different pointé as the occasion demanded, it is apparent

that his operations were those of a highway carrier other than a




highmay common carrier and should have been conducted under
authority of 2 proper permit therefor issued by the Railroad
Commission pursuant to the Highway Carxriers' Act. Since
respondent bad no such permlit during the perlod in gquestion,
his operztions were accordingly unlawful.

Respondent neither denied that he nad performed the

transporvation services described above nor offered any

explanation of his reasons for conducting such unlawful opera-—

tions. That he nad full knowledge of the illegality of his
operations is indicated not only by the Lfact fhat he nad
previcusly held several permits, a notice of revocation of
each of which was duly mailed %o him, but also by the fact
that three times during the pericd ir question he filed appli-
cations for new permits, as explained above. Mary V. Cordero,
respondentfs wife, testified that his fallure during the period
In question to obtain and keep continuously in effect the
insurance éoverage or other protection required by law was

due e his financial inability to pay the requisite premiums.
Such inability would obvicusly comstitute no valid éxcuse for
unlewful operations; moreover, it is questionable that such
1nability actuslly existed, at least during o portion of tae
pericd in cCowestion, since the record shows that respondent’s
operations for the Southern Paclific Milling Company aloné
7ielded him 2 gross revenue of over $2000.00 during the first
four months following the revocation of hLs last permit in
Jemmary, 1938. Waen this fact is considered in the light of
respondent’s permit history, the real explanation of respondent's
wnlamwful operations appears to be ggross indifference to the

purpose and policy as well as the regulatory provisions of the




Highmaygbarriers' Act. Under such circumstances a proper
disposition of the case requires the denial of respondent's
application for a new permit, and the issuance of a cease and
desist order requiring him to abstain in ;he future from
operating as such highwey carrier otber than a highway comxon
carrier. o
An order of this Commission directinglthat an unl;wful

operation cease and desist is Iin effect not wnlike an injunc~
tion by a cowrt. A violatioﬁ'éf such 6rder constitutes a
contempt of thé Comnission. The California Constitution and

| the Public Ttilities Act vest the Commission with power and
authority to punish for contempt in the same mammer and to the
same extent as courts of record. In the event a pa:ty'is
adindged guilty of a contenpt, a fine may e 1mposed’in the amount
of $500.00, or he may be imprisoned for five (5) days, or both.
C.C.P. Sec. 1218; Xotor Freight Terminal Co. V. Pray, 37 C.R.C.

224; re Ball and Eaves, 37 C.R.C. 407; Wermuth v. Stamper, 36

C.R.C. 458; Pioneer Exvress Comvany v. Xeller, 33 C.R.C. 571.

It showld also be noted that under Section 14 of the y
Zlghway Carriers® act, & person who violates an order of the.
Commission is guilty of 2 misdemeanor and punishable by a fime
not exceeding $500.00, or by imprisonment in the county‘jail
not_exceeding three (3) months, or by bothk such fine and |
imprisonment. .

Upon full consideration of all the evidenqé of reeord,

I EEREBY FIND that Albert M. Cordero, respondent hereln,
45 row, and more particularly on the dates specified in the opinion

berein was, engaged in the transportation of property for compen~
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sation o» hire as a business over the public highways of this
state by means of motor vehicles as a highway carrier other
than 2 highway common carrier without first having obtained
and witkout holding a permit authorizing such operations, in
violation of Sections 3 and 14% of the Highway Carriers' Act.

The following form of order is recommended:
ORDER

This matter having been duly heard and submitted,

LT IS HEREBY ORDZERED that Application No. 42-534 of
Albert i, Cordero, respondent herein, for a radial highway
common carrier permit be and 1t is hereby denied and cancelled.

IT IS EEREEBY FURTESR ORDERED that Albext M. Corxdero,
respondent herein, cease, desist, and refrain from engaging.
in the transportation of property for compensation or hire as
o business over any public highway in this State by means of
motor venicle, as a highway carrier other than 2 highway common
carrier.

The effective date of this oxder shall be twenty (20)
days from the date of service hereof upon re-pondent.

The foregoing opinlon and order are hereby. approvna
and ordered filed as the opinion and order of the Railroad Commission
of the State of California. | | ,;%?,

Dated at San Francisco, California,hthis a7’ day of
Juze, 1939. |
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