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Decision No. _ =it/

BEFORE TEE RAITROAD COMMISSION OF TEE STATE OF CALIFORNIA

Celifornia Portlend Cement Compary,
a corporatioxn,
Complainent,,
vs., , Case No. 4425,
Southern Pacific Company, & corpora-
tion, and Pacific Zlectric Rallway
Compeny, & corporation,
Defendants.

Rilverside Cement Company, & coOIpora-
tion,

Coxrpleinant,

vS. ' Cese Yo, 4427.

Southern Pacific Compexny, & corpora-
tion, and Pacific Electric Rellway
coxpary, a corporaticn,

Delendents.

Assoclateld Contract Truckers, a
sQrporation,

Complainant,
vSs.

Case No. 4428.
Southern Pacific Company ard Paciflic
Hlectric Railway Company,

Defendants.

Jn the Matter of %the Investigation
zad suspension by the Commission on
its own motion oI reduced rates pub-
lished By the Southern Pacific Com-
pany and Faclfic Freight Taxrife
Bureau, J. P. Haynes, Agent, for the
trepsportation of cement from Mono~
1ith to Los Angeles, Pasedena, Long
Beech, Loz Angeles Hardor, Senta
Monica, San Fernendo axd other
points.

Case Xo. 4430.
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BY TEE COMMISSION:
APPEARANCES

R. T. Wedekind end B, L. E. Bissinger, Zor Southerz
Pacitic Coxpany and Pacific Electric Rallway
Company.

Williex Guthrie, for Californie Portland Cement
Company.

OfXelveny, Tuller & Myers, dy L. M. Wrigat, for

- Riverside Cement Compeny.

€. R. Boyer, for Southwestern Portland Cement
Cormpany.

7. A. L. Lorotz, for Bluve Diamond Corporation, Lid.
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Reyzmond Tremeive and Franklin L. K2OX, JTe., DY Reymond
Trexeine, fox Associated Contract Truckers.
R. L. Vance and the law 2irm of Black, Hemmeck &
MeWilliems, by Alfred L. Black, 4r., and Joseph
T. Earight of counsel appearing, for the lMono-
15tk Portland Cemeit COXPILY.
We Go Higgins, foxr Semta Cruz Portlapd Cemert Compay.
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Cases Xos. 4425, 4427, and 4428 are complaint pro-
ceedings by which Californie Portlend Cement Compary, Riverside
Cement Company eznd Associsted Cortract Truckers, respectively,
allege that certain proposed reduced rates filed with the Com-
rission by and in dbehalf of Southern Pacific Company and Pecific
Tleetric Railwey Company for the tramsportatior of cemert in
carloed lots from Monolith %o Ios Angeles, Long Beach, Los
Angeles EerboT, Seate Monica, Pasadena, Sen Fernendo, end
other destirations in southera Califorrnis, sre unjust, unres
soreble and diserixinetory, in violation of Sections 13 and 19
of the Pudlic Utilities Act. Complelnants esk that the pro=
posed rates be sugpended end, after due hearing and investiga-
tion, oxrdered cancelled.l Cese No, 4430 i3 an investigation
proceeding by which tre Commission suspended the proposed reduced

1 .
The complaint of Califormie Portlend Cement Company alleges also
that the rates and cherges published, exacted and collected, and
being exacted end collected, dy defendants for the tramsportation
of cement in carloeds from coxplainent's cement plent at Colton to
a wide range o destinations were amnd are unjust axd unreasonable

in violetion o2 Sectiom 13 of the Public Utilities Act. ZTvidence
was not received relative to, end this decision does not deal witk,
the lawfulness of retec from Colton to destinations other thex those
o whickh the suspended retes were published.

-2




2
‘rates pending hearings to deverxine their lewfulness,

The procecedings were consolidated for hearing and deciszion.
Publie heéri.nss were had Yefore Examiner Howerd C. Freas at Loz
Angeles on Jume 28 end Juze 29, and July 12 and 13, 1939, eand
oral argumezit wes had at Los Angeles oz July 20, 1939, beZfore
Commissioner Craexer, Director of Treasporvation Warren X, Brown,
end the Examiner. The matters exe now ready for decision.

Rates for the transportation of cement detween points in
southexrn California have been the subject of exteasive proceed-
Ings before this Commission in recent years, and propex evaluation
of the issues and the eviderce now bofore us requires that more
then passing consideration be given toO the history of these rates.

Hiztory o0f Cement Rates in Southern Caiiformia-

There are gix cement plants in southern Californisa,

situated at COJ.tgn, Crestmore, Oro Grande, Vietorville, Monolith

ané Io3 Angeles. The Zirst mill esteblished was at Colton.

The scale of rates applicable from Colion was later extenmled

The suspended rates were publisked in Supplement Noe 31 to
Pacific Freight Teriff Bureau Tariff No. 88~P, C.R.C. No. 606
(L. F. Potter series); Items Nos. 2660 to 2690, inclusive, of
Pacific Freight Tariff Bureau Tariff Xo. 88«Q, C.R.f. No. 28 o2
J. P. Eaynes, Agent; Seventeenth Revised Page 30, Twenty-thixd
Revised Page 31, Sixteerth Revised Page 32, Fourteenth Revised
Peage 33 and Twenty-first Revised Page 40 of Southexn Pacific
Companyts Freight Tariff No. 584-D, C.R.C. No. 2861 %o decome
effective June 15,.1939; and Eighteenth Revised Page 30, Twenty-~
fourth Revised Page 31, Severteenth Revised Page 32, FTifteentkh
Revised Page 33 and Twenty-second Revised Page 40 of 3zaid
Southern Pacific Company?s Freight Tarif? No. 584«D, C.R.C.

No. 2861, to hecome effective July 20, 1939.

> A% Colton amd Crestmore, respectively, are located the mills
of Californie Portland Cement Co. and Riverside Cement To.,
commonly krown as the "inner mills.” AV Victorville, Monolitk
and Oro Grande are located the mille of Southwestern Portland
Cement Co., Monolith Portlend Cement Co. and Riverside Cement
Co., known as the "outer mills." The latter mill has not been
in operation for & number of years., The railroad distances from
these various mills to Los Angeles ere as follows: Colton, 59 mile3;
Crestmore, 58 miles; Victorville, 107 miles; iforolith, 1l5 miles;
and Oro Grande, 112 miles. The corresponding righway dlstances
are approximetely as follows: Colton, 56 miles; Cresimoro, 53
miles: Victorville, 98 miles; Momolith, 119 miles; Oxo Grande,
104 miles. Iz addition to these mills there is located av

10s Angeles the plant of Blue Diazond Corporation, Ltd., wkick
wanuractures cement from clinker supplied by these verious mills.
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to apply from Crestmors, which is located dut & short disteance
therefrom. When the Oro Grande plent wes estadliched, 1t was

sccorded rates 1% cents per 100 pounds kigher than the Colton

and Creztmore rates. The rates from Oro Grande were pudlished

4o enedble the new mill to compete with tie miils at Coltor and
Crestmore, and with little Tegard vo the actuel distence Involved.
Rates of tho volume of those accorded to the Oro Grﬁnde nill were
subsequently estedlished from Victorville and Monolith., Thus
rrom their inception the Zive mills Zell Into two rete groupings.4
By successive increases and roductions the li-cent
dirferential in favor of the inner mills became, in l§22, one
cent.5 From 1922 to 1924 the rate from the imner mills %o
Ieos Angeies, tor example, was 9% cents emd Irox the outer millz
10% cemte. The Los Angeles retes were held as maximum at Inter-
mediate points, emd as factors in comstructling Tates o points
beyond., The ome-sent differential remelined constent Ior &
number of years, although the rates themselves were subject
to verious changes. Up %o 1929, &t which time the rates were
7% cents from the inmmer mills to Los Angeles end 8% cents Irom
the outer mills, elzost the entire cement movement wes by rail.
The inmer mills, howewver, hald gredually beex develop-
ing the 1dea that becduse of their proximity to Los Angeles,
which constituted the majfor market for cexent, they should, en-
S0y a somewhat greaiter Tate difTerential as ggeinst the ouvver
23118 in recognition of the geographical adventege of their
jocation. In 1929 they filed a complaint with the Commission

4 | -
See Decision No» 27350 of September 11, 1934, In Case XNo.
3836, unreported.

All rates are stated herein in cents per 100 pounds. Rall
retes are subiect to & mizimum weight of 60,000 pomnds.
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In whickh they contended that the differential chould de et

least > cents. The outer mills on the contrary urged that

they should receive the same rate 23 the inner mills. After
bearing emé rehearing the Commission declined to change the
existing one-cent differential, concluding that complainants

had not met the durden of proving its umlawiul charactex.

(Calif. Portland Cement Co. et &l. vs. Southern Pacific Co. ot al.,

34 C.R.C. 459, decided Mexrch 18, 1930, and 35 C.R.C. 904,
decided Merch 9, 1931.) |

The inner mills were dissatisfied with these decisions
of the Commission, Their ideas about the advantage of
geographical location soon &eveloped into fixed plant policies,
end the rapild developmont of truck tremsportation ai about
that time supplied the wespon with which they enforced their
positions. Trucking rates, then largely unregulated, were
gomewhat lower from the lnmer mills into 1os Angeles than the 73-
;ent raill rate, and the inmer mills deliderately diverted suffi-
¢ient 0f their tommege to the trucks so that their combined trans-
portation charges, reil eud truck, represented a &ifferential of
2% oconts, or slightly more, uwnder the rail tramsportation cost
of the outer mills. TFinally the railroads yielded and mc:eg.sed.

the differentiel to points east amd south of Los Augeles. The

outer mills, &pparently disturbed at the possi‘oi.l;‘.ty of the lopg-
atanding one-cent differcntial bPeing increasel, twrned to the use
of trucks for the transpoxtation of thelir own cemen';‘, with the
result that by 1933 some 90 per ceat of the movement from Monolith
t0 Los Angeles was dy truck, and the same was largely true of the
Tictorville plant.




In 1934 the rallroads, seeing tholr cement dusiness
in southern Califormie stealdlly diminishing and having alrealdy

slocted to seek the dusiness of the inner 'n:‘.lls, proposed rates

of 5 cents from the inmer mills and 7 cents from the outer mille
t0 Los Angeles, thus finally abendoning the one-cont differential.
The rates were suspended, and after extensive hearings were had
the Cormission allowed the Tates 0 become effectlive and thus
permitted the railroads to endeavor to regain a portion of the lost
trafric (Decision Noe. 27350, supra). However, the reswlts of this
new adjuétment were disappointing ‘fo the rails. The little business
85411 remalning to them Lrom the outer mills continued %o cecline,
2nd their traffic from the inmer mills, after inocreasing for & few
months, again followed the dowrnward trend.

At this point the rails made a rather desperate grrort o
regain their lost cement traffic. Erom the record in the instant
proceedings it eppesrs thet they at thet time t0ld the izmer mills
' to "write their own ticket." The inner mflls offered to return
from 90 o 95 per cent of their treffic to the Tails if the latter
would esteblisk rates of 3% cents from the immer mills apnd 5% cents
from the ocuter mills to Los Angeles, with related rates to other
southern California destinetions. The rail carriers egreed, and
the rates were filed in Fedruary, 1935. Protests were Treceived,
and the Commission suspeﬁded these rates pending en investigation
t0 dotermine their lewfulmess. Thereafter the Commission ordereld
en investigetion of the rates of highwey carriers fLor the trens-
portetion of cement and climkor in the territory affected by the
suspended rates, end in October, 1935, coasolidated pudlic heax-




vf .
Ings were hqa% in this highway carzier case and the rajil sus-

pension case.

The outcome of these prd«"ceedinss was that the Com-
zissior permitted the ralls o establish rates of 4 ¢cents from
the ipner mills and 6 cents from the outer mills to Los Angeles,
with provision for an absoxptlon of one-helf cent pei- 100 pouvnds
ocn cement moving from mill to Job through Taill facility in mini-
mams oF not less tham 75 'qa:rels. Ey the soze decision ninimam
rates for the transzpo;-taﬁioz of cement by highway carriers were
established at the level o2 th;a rell retes to rail facility
points, subject to an additior of one-half cent per 100 pounds
(1a'f;er inecreesed to ore cent per 100 "‘pounds) for the first 2%
xiles of the &isteance frorm the nearest rail‘facility +o poirt
0% delivery, and oxe~hall cexnt per 100 pounds L£or each additionsl
5 mi:‘..eé. or fragtion thé::eor.

These rail and truck rates decame e:.'rf.aci:i.ve1 in December,
1935, The resl rates of 4 cents froxm the immer mills azd &
cents from the outer mué, sub“ject €0 the ore-half cent ab-
so:.:-ption,‘ substentially met the "ticket™ written by the inzer
nills, {inasmuch as nearly all or'the shipments had finel des-
tination beyond rall facility end received the beneflit of thg
ebsorpvion. Neve::théless, the rails egalxr found that the voluxe

" of cement giver them by the inmer mills was considersbly less
than that whick they had beex led t0 expect. Apporently these

mi1ls contributed to the Teils as mch treffic as possible,

6 |

‘ The legisleture of the Stete of California in 1935 enected
the X ¥y Cerrierst Act (Chapter 223) and added Sections 13z
end 327 to the Pudlic Utilities Aet (Crepter 700)..




but for various reasons found it impossidle to deliver the prom-~
ised 'tonnag,e.7

The ratec remained uachanged until April, 1938, when,
as part of a nation~wide genorsl adjustment, the ralils increased
their rates from all of the mills dy 10 per cent, or ome-kalt
cezt per 100 pounds. Shortly therecefter the inner mills, find-
ing their persistent if somewhat Inelfective endeavors to favor
the rail lines over trucks to be costing them a substamtial sum
in additional transportation expense, discontinued e.'l.l offorts
in the rails? bekalf.

This brings our history up to the Liling of the rates now
under suspension. A% present the rail Tetes are 4% cents from the
irner mills and 6% cents from the outer mills to Los Angeles, but
by reason of the absorption provision the met raté‘s, as applied,

are 4 cents and 6 cents respectively on substentislly all of the

The instent record is replete with evidence explexatory of
the.repeated inability of the inner mills 0 returr the bulk of
their shipments to the rails. The immer mills themselves point
t0 the preference of their customers £or the more Iflexlbdle truck
service, but give as the principal underlying reason the reduc-
tion in the sales unit or mill delivery miniwum which took place
in 1935. The sales unit of cement for many yeers prior to 1935
had been 600 sacks or the approximete e?uivalent of the rall car-
load miniwum weight of 60,000 pounds. (A sack of cement welighs
95 pounds; there are 4 sacks toO the barrel). Ome of the outer
mills, seeing thet substantielly ell of Its tonnage wes DOVing
by truck amd thet the fmmer mills had committed thenselves to
rail transportation, suddenly reduced the mill delivery minlmum
trom 600 sacks to 420 sacks. The immer mills held to the 600
sack minimum for several months and endeevored through thelr
customers to have it restored &s the minimmm for all mills, but
rinally, seeing their efforts in this cause t0 be futile, they
went & step further and reduced thelr sales wmit to 200 sacks,
or 75 barrels. This last step was teken admittedly as an act
of retalistion against the outer mills for meking the original
reductiorn in the mill delivery minirmm, Tke inner mills intended
that the 300-cack minimom would bhemper the outer mills in thelr
use of highway vehicles, ivasmmch as most of the truck units hed
a capacity of about 420 sacks. The outer mills promptly met the
new reduction, end the sales mnit hes been 300 sacks since that
tine. :




traffic. To other destinations the Los Angeles retes are héld
es maximum at intermediate points, and are used as fmctors in
constructing rates %o points deyond. The rates of for-hire
truck ocarriers are stebilized gemerally upon the dasis of ke
reil retes (but subdbject o 2 lower minfmmm weight) to rail
facility points, plus specified additional cherges for trans-
portetion beyond reil r&cility.s

The proceedings with which we are now concerned had their
origin Iz the action of Southern Pacific Compeny &nd its subsi-
diery, Pacific Electric Railway Company, in publishing rates
from Monolith to Loz Angeles, Xorg Beach end various other desti-

netions ir the Ios Angeles basin, oT 5 cents per 100 pounds, not

subfect to the ebsorption provision. Tpon being advised of this

8

The competitive relationship detween rail and truck rates
wes . somewhat disturbdbed, however, by the ten per cent increase
which the reils made in their rates effective in April, 1938.
It should also be mentiomed that early inm 1937 Associeted Con~
tract Truckers (a non-profit corporation having & memberskip
of approximetely twerty operstors engaged in the tremsportetion
of cement dy motor vehicle in southern Califorpis, and ome of
the compleinants herein) filed with the Commission en applica~
tion seeking an incresse of not less tken 1 cent per 100 pownis
In the estedlished miniwmm truck retes, and a similer incresse
in the corresponding rail rates. TFollowing preliminary public
hearings an Iinterim order was issued Iincreecsing the minimmm
truck retes to off-rail points by one-half cezt por 100 pounds
(Decision No. 30074 of .Ang'ast 28, 1937, in Cases Noz. 3931 and
4071 ané Application No. 21172). Thereafter further pudlic
horrings were held at which the propriety of the entire structure
of reil end truck rates for this transportation wes brovght
into fssne, and on Mey 5, 1938, the Commission 13sued its de~
cisior (Decisior Noe. 30937) by which 1%t somewhat restricted the
absorption provision as then belng applied by the xails, made
g nurber of changes and refinements Iin the minimum truck rates,
and estadlished minimmm truck "drayege"™ rates for the trans-
portation of cement within the County of Los Angeles. The proe-
visions of this decision did not bVecome effectiive, however, as
its operation was suspended under Section 66 of the Pudblic
Utilities Act by the filing of petitiorns for rekearing more
thean ten days before the effective date of the orlder. These
petitions have not as yot been acted upon by the Commission.




proposed reduction the two inner mills and@ the Associated Con-
tract Trudkers9 entered their complaints, and the Commission
theroafter filed its order of suspencsion and iavestigation.

It will be seen at once that the present proceedings
differ sréaxly from their predecessors. Thereas the various
rail carriers heve heretofore acted iz wniszon, being concerned
prixcipally with the coxpetition of for-hire trucks, and, more
recently, proprietary trucks, we now f£ind +that the Southern
Pacific Company (with its subsidiary, Pecific Electric) is
acting elome. The Union Pecizic and Santa Fe, which sexve the
Victorville, Oro Grande exd Crestmore plents, proposed 2o
corresponding change in their own rates, and are 20t in any
way involved in these proceodings. The long-standing coﬁmnnity
of Interest between the outer mills at Nonolith and Victorville
15 no loznger apparent heré, and the suspended rates wil, 1t
permitted to become effective without other adjustments, terminate
the rate equality which has always existed between the two, DPer-
haps the only readlly recognizeble feature remalining from earlier
cement oroceedings is the wnchenging insistence of the inner mllls
that they are entitled t0 and must have a rate differential under
the outer mills of at least 2 cents per 100 pounds.

It nay be woll to state at the outset the positions
of the paities as they appear in the Tecord.
Positlon of Scutherz Pacific and Pacilic Electric:

The purposes ezd policies of Southern Pacific and its

subsidiery, Pacific Tlectric, were made adundantly clesr by

Associated Contrect Truckers is & non~profit corporation
representing some 20 comtract truck operators engeged in the
trensportetion of cexment between points In southern California.
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t_rarric: officers of the parent coxmpany. Irom the testimony
of theze witznesses it addears that :espondentslo have secn
their southern Celifornie cement tonnage ciminich in volume
yoar vy year until, by the end of 1938, thoy wore Very nearly
*out of the picture™ so far as this {tralfic was concernede
éerore £ing the saspénd.od. rates they carelfully considered
ell of the possidilities, and reached the definite conclusion
that theixr only remi.ning hope of recapturing & shére of the
lost tonnage lay in casting their 1ot with the :Lozioli'zh plant,
This comclusion they reached largely by the process of elimina-
tion. The mills located at VTictorville and Crestmore are not
‘servea oy Souttern Pacific or Pacific Mectric reils, and for

this reason did not ooz 'as potential sources of any consider-

able zumount of traffice. The Colton mill, although served dy

Southern Pacific, is roechod also by other carriers with which
the traffic must be shevea, Koreover, because of the compaza-
ive proximity of botk the Crestmore and Colton plexts to the .
Los Angeles market, end comsidering the fact that most of the

cement is‘ uitimately delivered to Jodbs locatoed deyond raill
facllity, respondents find it difficult to believe thet any
rate higher than the out%i’-poclcet cost of rail transportation
would hold the Traffic of the immer mills to the ralls in com-
netition with proprietary and for-hire motor vehicles. In
thiz comnection they have not forgotten the mﬁhex unsatistac-
tory Tesults of thelr policy followod In recent years Of Seok-
ing the varticular favor of the immex mills, Respoundentis aTe

10 ,

For convenience Southerrn Pacific Company and Pacific ZElece
sric Reilway Company will be referred %0 kereln as respondents,
They exre, of course, rospondents iz the investigation proceed-
ing (Case No. 4430) ana defordamts in tho complaint proceedings
(Cases Nos. 4425, 4427, and 4428).




willing *o concede that the inner mills acted in good faith
and gave vae rails as much traffic as possible; utv they
nevertheless are omremely reluctant to accent Turther assur-
ances from, or adopt further proposals made by, these mills.
The Monolith plant, on the other hand, is served
exclusively by Southera Pacilic Company 30 far es the trafiic
here Involved ls comcermed, and all of the Yorolith cement
walch cowld de returmed to ralls would move over Trespondents?
lines. Respondents were told that the Monolith plamt was in
need of certalz mafor repalirs ama additions, the location and
rature of which world determine whether the =ill was to bde
comitted to truck transportation Lfor the future, or was to
agein become primerily & rafl-shipping mill. Respondents
were assureld that if they wounld pziblish, end meke effective,
rates of 5 cents per 100 pounds frow Monolith %o all destina-
tions in the Los Angeles basin, the mill would abaxdon an anw-
nounced plaz 0 purchace sufficlent vehicles to perform all of
$s own transporvation to southern California and %o northern
c_aliromia , viould cdapt the mecessary plant repairs and acdl-
tions to wail ratier thoan truck transportation, and would ship
vie respondents' lines to southera Californle destinntions at
Least 100,000 tons of cement eanually, as compared With some
21,000 tons shipped in 1938. Rospondents were conTinced 2ot
only that acceptance of the Monolith proposal would Tevurn &
substantial amount of cement trarrié to thelr reils, dut also
that if the proposal were rojected they would lose to proprie-
ta.:r:} trucks all of the Momolith c¢ement, not only o ::.he, L°s,
Angeles market dut to yndr‘chern Californie destinations as well.

They looked upon the definite offer of the Monolith peonle as

something in the nature of a last straw which they must @rasp




1T they were to ramain‘a Zactor of impoxtance in the transpor-
tation of cameﬁt >om any of the southern California mills.
The proposal wWas accepted, azd the S-tent rates now under sus-
pecsion wore accordingly published end filed witk the Cormis-
sion.

It was the positior of respordents with Tespect to
those suspended raves %that, while they are admittedly delow 2
full-cost dbasis, taey: l

l. Are sufficlently high to return samething more
then the out-olf-pocket cost of transportation; |

2. Will, vecause of Iincreased tonnage, meke a great-
er contridution to the overhead costs of railmoad operstion
than 1s now recolved Irom the vresent rates;

,3. Will not be a durdexn on other treffic, dutb o
the contrary will act to rTelieve the burden borze by other
traflic;

4y TL1L Ve Zound to Lie within the ™zone of reason~

-~

ableness™;
5. Ave mocessery to meet the competition of proprie-
tary vehicles; and

6e ADe 2ot below the ¢ost of transportation whieh
wonld be incurred by the shipper through the use of proprietary
vezicles.

Respondents contended also that 1f the suspended rates
are not permitited to become effective the Monolilth treffic will
be permanenvly lost not only to thé rails, but to the for-hive
truck operators as well; axd that this loss will extend to
northernvCalirornia merxets as well as o the destinations
covered by the suspended retes.

In Teply to the chazges of discrimimetion directed




against them, respondents argued trat:

"l. S0 faxr as the Cresmo:é plent is conceméd, Tres~
pondents cannot be eccused of diserimingtion inesmuch as their
ralls &0 not serve Crestmore, and retes Irom that point are be~

yond reospondents' control;

-

2. So far as the Colton plant Ls concerned, tkhe

cherge of discrimination is effectively answered by pointing to
the dissimilarity of competitlive transportation conditions et
the Morolith and Colton plants; anda

| 3. So far as Assoclated Contract Truckers is con-
cerned, its charge tiat the suspended Tates will sudject it and
2ll of its meubers %o diseriminetion does not constitute a cause
of action, inasmuch as {Trespondents urge) Section 19 of the
Public Ttilities 4ct is 1ot intended to restrict discrimization
botween carriers.

In reply to 2 reguest of Zlue Diamond Corporation,

Ttd. that reasonehle differentials be maintained for the trens-
portation of cement climker under cement, respondenfs answored
that the' suspended rates apply only to the tramsportation of ce~
ment, axd that none of the proceedings now Iinvolved Ls suffi-
ciently droad to embrace rates for the tramsportation of cement

clinkexr.

Position of Monolitk Portland Cement Compeny:

In gemeral, it may bde said that the position of the
shipper, Monolith Portland Cement Company, was to support tre
position of the respondent reil limes. Monolith ‘witnesses tes~
tifled that They were convinced their company couwld tramsport
cenent Trom Momolith to the ILos Angeles basin in proprievery mo-

tor vehicles at a coct which“would not oxceeld that to bYe incur-




rod through use of the suspended rail rates. They stated
that, decause of certein pending plent repalirs and additions,
they were faced with the necessity of meking e definite cholce
between ralil end trucek transpoxtation. These witnesses stet-~
ed unegquivocally that 1f The S-cent :.-a_il rates were nét made
offective, the Monolithk plant would be placed upon a full pro-
prietary truck dasis, and that these trucks would be then used
for the trazsportation of cexment Yo merkets in bVoth northern
and southern California. They represented that they would as-
taln thelir objective =0 far as transportation costs are cone
cerned whethor or not the rail raltes were peralited to dbecome
effective, dut said that thoy wonld prefer o rostrict thelr
operations 0 the menufacture of cemeat and leave the ™manu~

Tacture of transporvation® t0 the trausportation a.gencies.

Position of the Inner Mills:

Although the Californic Portland Cement Company ena
Rivercile Cemeont Company presented cexrtain o thelr Testizony
and exguments independently, little tangidle &ifference cen be
detectod in the positions of the two companies. Both nills
Tiled complaints alleging that they are in active 'cox::potﬁ.tionl
with the Homolith mills  that the suspended S-cent rates Irom
Monolith are less then the rzil rates avallable to them for
transportation from their mills to various ovher destinations
in southernz Calironiia under like circumstances aznd TOT COmPAT-
able distances; that the suspended »ates are unlawful, wnjust, |
and diseriminatory in that they (&) will not returm to the rail
respondents the full cost of tmns_éortation, (p) will place a
burden upom other éomerce g.nq..tre:ﬁc, and (¢) will wmduly pre-

for the Monolith mill arnd unduly prejudice cém;élaimnts'
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nills.

The inner mills were skeptical that the threatenea
proprietery trucking could be perforzed at vhe costs estimated
by the llonolith company, bdut nevertheless agreed that .'t:he
threat 1tself was Drobably bona fide and that the ralls were
justified in comsidering it so. They fremily disbelieved that
the Monolith‘ plan o use rall tramsporvation al:nést exclusively
could de successiully put into operation, particularly if other
mills were at the same time using the more fLlexidle tTruck trens-
portetion. They dica not seriously challenge the honmesty or ba-
sic accuracy of studies introduced by resporndeats in whick the
out-of=pocket transportation costs Lrom Monollith to Los Angeles

and Long Beach were shown t0 e less than O cents ;oe::: 100 pounds,

nor did they in aay way contexd that the suspendeld rates were

velow the out-ol=-pocket costs. Ixdeed, they introduced for tielir
own eccount .a cost exkidit, Dased upor data contained in the
rail studies, for the purpose of showing the out-ol-pocket cost
of rail trensportation from Colton to the same destinations.
Counsel fox the Colton =ill declared that respondents’
Tesl CORCOTrn Was in Dreserving the northern Califoraia rate struc-
ture, rather than in recovering Mozolith's southern Califomia
traffic. FEeo pointed out that many of the morthern California
rates were considerably higher, mile for mile, then those %O the
los Angeles market, and suggested that the prospective movezent
under the suspended rates was of minor importance to the ralls
in comparison with the traffic now moving a; the higher rates.

1 Tn addition, &s indicatec in Footnote 1 hereof, the complaint
of Califoraia Portland Cement Company slleges that the rates de~
nanded by respondents for the transportation of cement from Col-
ton to various poirnts were and are unjust end uzmeasonabdle and in
violation of Section 13 of the Pudlic Utilities ict.




Wnat hed induced respondents to publish the S~cent rates, he

declared, was the krovwledge on their part that unless Monolith

wore dissusded fron serving the northern markets wivk its own
trucks the higher rTates would imevitably be fozced dowmwerd.

de urged tazat respoandents not de permitted U0 sacrifice the inxoer
mills on'the alter of the northern Celifornie rate structures

Throughout the kearings and ergument in These proceec.-

ings it was reacily eppazent that the imper mills wore ot pare
ticulaxly concernod with the reasonebleness Der So OF the sus-
vendea Tates, bub only with their reasonabdleness in relation 1o
tho ratves froz Colton s Crestmore. IZ bﬁe.r, it mey fairly de
seld thet their vosition iLs now, as 4t has been Lo =any yoars,;
sixply that beczuse of their relative proximity to tie los
Angelos market they are eatitlied to; end will ixnsist upén having,
a rate differential umder the outer mills of not lesc than 2
conts per 100 pounds.

Position of Southwestern Portlens Cement Cormeny:

Sozithwestem Portlend Cement Compexny recognized thet
tke raves Ifrom its pla.nt' et Tictorville wexe mot drought into is-
cue in these »roceedings, dut nevertheless directed attention to
the long-ctaxnding policy of the rall carriers To accord equal
rates to Victorville axd Momolith, ena stated (apparently for tae
cars of the reil limes) thet if the S~cent ratec wers osteblished
from Lonolith exd mot from Tictorville, there could be no fubure
movement of oement by reil frox the latter point. This coxpeny
took no othexr pert in these proceedings except to urge the Comnise
sion to "give due consideration to the nosition of tke Victor-
ville plant, and, spould 4% approve the S-cort rave fron Monolith,

rocommend the same rete from Victorville.™
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Position of Blue Diemord Comvoration, Ltd.:

The plext of Elue Diamond Corporation, Ltd. is loceted
in the heart of the Los Angeles merket, et which point it manu-
factures cementy throﬁg.h the use of cement clinker purchasee from
the other mills, Prior to 19%5, rates for the tramsportation
of clinkex from the various mills to Los ingeles were one cent
per 100 pounds less then the comcurrent Tates Toxr transportation
o cement.lz With the rate adfustment of December, 1935, this
differentlial (clinker under cement) wac reduced ©o ome~hals
cene per iC0 pounds, and has deen so meinteined since taat time.

Blue Diemond entered the instent procecdings omly as
an intervener‘ in the complaint riled by Celifornis Portlernd Ce~
ment Compeny, and kel &g its sole purpose the protection of its
own competitive position. Although it participated in the ¢ross—
examination of witnesses and attecked the cost estimetes for Teil
end proprietary truck trensportation from the Monolith plamt, it
was not, in faét » concerned with the volume of +he rates, the a4z
ferertiel between the inmer and outer mills, or the rale.tionship
between ruil and truck retes. Its position and purpose in these
proceedings my’ best be expresssd in the words of its own cou:aSel,
wko seid, "inatever yardstick is ultimetely used on the coment
rates from Yo2olith to Los Angeles or the cemert retes from Colton .
to Los Angeles, ir the same yardstick Is used on clinker moving
int;': xps Angeles and on cement ovizng out of Los Angeles, Elue
Diamond can ask for nothing beyonmd thet.™

2ozsition of Associated Contraet Truckers:

The contrzet truck cerriers represented by Associated

Contract Truckers considered their part in these procéedin@s to

12 '
Cement clinker moves In bulk in gondolae cars. Cemont moves
in box cers, principally ixn sacks.




_be’eithéf that of &n immocent by-stander im a clash between the

imner mills on the oze hend end the outer mills end reil respon-
dents on tho other, or thet of ex immocent victim of scheming
:ai; respondents whose Treal pur?ose was to meet'the actual com-
petition_or contract truckers rether than the poteﬁzial coﬁpe-
tition of proprietery trucks. In either role they éaw them-
selves faced with the prospect of becoming tie principal suf=
ferors.

Like the izmner mills, these contract caIriers veliev-
ed that théiMbnolith estinates of proprietary trucking costs
were more optimistic than acenrate, and said that they would
much prefer to teke thelr chances with such competition as night
bo offered by Monolith's own vehicles rather than be Torced £O
'compete with the rai;s‘oﬁ the baesis of the suspended S-cent
retes. It wes their position that these rail rates would be
50 low a5 to make 4t an ecomomic impossibility for. the contrect
truck carriers to continue to compete for the Monolith traffic.
They pointed out that the suspended rates, even though they
would returﬁ somethirg more than the oux-o:-pocket cost of rail
transport&tion, wouvlé nevexrtheless be conside:aﬁly below the
Sull coéts,including‘taxes and return on investment; and urged
‘thaz respondents should not be permitied to esteblish rates
upon &x out-of-pocket basis, particularly whe Sucﬁ rates would
result in substentiel losses to competing coztract carriers.
They contended that the rail retes should be increased rather
than reduced, and asked that the Comrission combine the disposi-
tion of these proccedirgs with & final decision in cortein priow

proceedings. (Sce Footnote &, supral.




The Evidence:

To prepare tho way for & clear understending of the
issues involved, 1t mey be well to smmerize the ovﬁ.dence of=
Tereod before wndertaking to descride it in more deteil. The
rall respondents introduced cost exhivits for the purpose of
showing that the suspended rates woula net be 50 low &s %0 tn=~
duly durden other traffic; introduced shipper testimony to
show that the rates wowld not be less than the cost of other
zmeens of tramsportetion; ena introduced cerrier and shipper
tostimony to0 show that unless the proposed rates were pe:mitteda
to become effective, the Monolith cement traffic would e lost
zet only to the rails but Vo all for-hire carriers. The rails
drew & clear distinction beotweon tholr roles of respondents in
the investigatlion proceelding and of deferdents in +the complaint
cases; having played their parxrt in ﬁhe Lormer, they weaited for
complainants to take the lead before assuming their part in the
latter,

A substantial paxt of the evidence contributed By the
inner mills haa little direct bearing uwpon the issuves in these
proceedings, and was apperently eddressed more to the rail re-
 spondents then to this Cc’missiox‘n. These Vmilz.svwent to same
lengths to explain thelr inability and fellure to sudbstentlate
thelr tomnage commitments to the Talls under past rate adjuste
ments, and at the same time introduced date from thelr recoxds
to show that, after all, the traffic coztriduted kad 10V been
inconsequentials It was xmenifest that the Inner mi;.l;vs wished
respondents o nndei-stand that under a satlisfectory rate differ—
entiel the ralls could still expect to receive substentiel ton-
nage from the immer mills, dut that, onr the otker hemd, if the

irferontiel were clashel as contemplated under the suspenced




rates the Zmnmer mills would ix all probedility be fozced %o

proprietery truck trensportetion. JLside from this line of evi-
dence, the testinmony offered by The iznner mills was directod ix
one way or another to the alleged unreasonadleness or‘the SUS=
ponded rates dy comperiszon with the present rates from the inner
»ills, and to the alleged wndue preforence, preju&icé, axd ais-
crimination which night result from such a rete relationshiﬁ.
Their real comcern, inm other words, was with the Tate differen~
44l between Momolith end the izmer mLlls Tather tham with the
volume of the rates from Xonolith. .

Southwestern Portlent Cement cOnpany; as hereirbefore
indicated, offered no factual evidence of its c@n. The evidoxzce
contributed by Blue Diamond Corporastion, Ltd. coﬁsistéd of &
showing of the effect which woulé bde had upon thu reil cost es-
timates I %he publiéhed minixum weight of 60,005‘pounds per cex
were substituzed for the average loedinrg weight &r 88,000 pourds
per car as used in the refl exaidits. Associeted: Contract
Truckers offered little evidence on its own behaif: and'that
waich 1t €14 inmtroduce was directed only to certein pheses of the
cost of transporting cement by moltor truck Ifrom Monollith to the
Los Angeles m&rkét.

" ‘Following this brief sumuery, Let us Dow examine the
evidence in e 1ittle more detail.
The Rail Cost Studies:

 The rail Tespopients introduced, through &n engineer
exporienced in the preparetion of reilroad cost estimates, three
separate studlies of the cost of transporting cemen? iz caxloads
from Monolith %0 Log Angeles axd Iong Beach., In tpe 2irst study
the costs were de&eloped wder & co-called eighﬁ—pcinx formula
heretolore emplbyed Dy Southern Paciric cost experts in sbveral

recent proceedings dbefore this Commlission, using Tnit ¢co3t dete
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for the Pecific Lines for the year 1937 and certaln operating
statistics covering the period from Jwne, 1938, to May, 1939,
inclusive. Then, presumptively in enticipetion of criticism
which might be directed to the wse of averages teken from the
entire systexm, the costs were developeld under a second method
which applied the same forzmla but made use of mait cost data
evolved Ifrom the divisional expenses and statisties of four
Southern Pacizic divisions in California. Going ome step Iur-
ther, the witnecs developed the costs under still & third method,
using in general the romls. suggested in snother proceeding
by Dr. Fgrd K. Edwarés, Transportation Eoconomist of this Com-

. 13
rission. The witness explzined thet ke followed this formmle

to the best of his understanding end ebility, except that he
Intentionally made cer¥alin variations in it for the purpose of
developing out-ol-pooket costs directly rather than from a
percentage of the full cost.

These three 3tudies, although prepared dDy quite dis-~
tinet methods end diftering consideradbly In certein of their
detalls, resulted in Tinal cost figures which were swrprisingly
similer. The direct or out-of~pocket costs, as developed by
the threo formmles, are &3 follows:

Direct Costs per 100 Pounds (In Cents)
Iocal Trein Operationm,  Through Train Operetion,
¥ojave to Los Angeles Nojave ©o 103 Angeles
To . = TO To
Los Angeles Long Beach To3 Angeles  Iong Beach
Yethol 1 3.43 3,44 3,20 3,20
Method 2 3456 359 330 335
Method 3  ==-- —— 331 3e32

> The Bdwexrds formula was Lirst introduced on April 7, 1939, es
en exkivit in Case No. 4402, which is an investigation Instituted
by this Commission for the purpose of deterxmining and establishing
principles end methods for ascertaining costs In reilroald transe
Pomtiono
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Respondents mede no ciaim that the suspended rates
were sufficient to return the full ¢ost of traﬁs;ortation in-
cluding taxes, Interest or investment, end %the s0-called
pessenger deficlency. Their cost expert estimated that %o
develop full costs 1t would be necessary to increase the out-
of-pocket costs by 124.7 per cent, thus reosultirg iz full costs
somewhat in excess of 7 cents per 100 pounds.

The Proprietary 'I‘mck Threat:

The ;;rincipal evidence relative to Momolith trense
portation policy was offered by the senicr vice president of
the Nomolith company, who Introduced into the record a state-
ment which ke explained had been prepared in consultation with
other members of the doard of directors. The wnecuivocal nature

Of this statemont may dest be seen dy direct gquotation therefrom:

"The proposed S-cent rate here under suspension is-

approximetely the seme as the cost t0 us of transporting cement
by our own trucks. If the proposed rate is permitted %o decome
effective we will utilize the Tail lines for the transportétion |
of our cement; irf it Is not permitted t0 become effective we
will proceed witk our plen to extend our plent facility truck-
ing operstions; when we once extend our plemt facillty trucking
operations, neturelly the dusiness from the Monolitk mill will
be lost irretrievedly to both the railroads and the contract
truckers.

"The time hes coxe when we mmst decide whetler or not
we will decorme prodominantly plent facility mill or a rail mill,
IZ we beconme predominantlﬁ' a plant fecility mill we will utilize
our own trucks.for tke tre.nspértation o cement, not only‘ to
the territory here involved but to other territories which we
serve, Acs stated bef&re, whether or mot Monolitk Company decomes
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& pleat facility mill or a reil mill deperds on whether or not
the rallroad is permitted t0 establish a rate whioch will approxi-
mate the co3t €O ws of treamsporting cement in our own trucks.
"We have agreed to ship by reil if the S-cent rate
becomes effective; we arrived at the comclusion to ship dy rail
uder the 5-cent rate after a2 cereful study of our trucking
costs and ascerteining that the S5-cent rate was necessery if
we were tO utilize the railroeds insteed of our own trucks.
"The Monolitk Compary shipped by reil over the Southern

Pecific and Pacific Electric to the area here involved in
1938 2 totel of 20,832 tons; if the proposed rate is permitted
to become effective Monolitk will ship at least 100,000 tons
by Southern Pecific and Pacific Electric during the next year.
We expect, however, to increase our plant oapacify ard we,
" therefore, expect thet even more then 100,000 tons will be
shipped by rail., If, on the other hand, the rate is not per-
mitted to become srffective and Monolitkh goes into proprietary
trucking, not only will the railroads lose that treffic to the
Ios Angeles territory dut will lose the traffic to other pointe.
We expect to ship 500,000 tons to &ll points during the next
yoar."
The Proprietary Transportation Plen:

© Pollowing this testimomy the traffic menager of the

¥onolitk Company expleined in & gemerel way the plen under which
it wes proposed to operate the proprietery trucks if that opera~
tion should become necessary. EHe stated thet it was intended
+o Tirst construct a centrel diétributins plant, consisting
principally of silos ead pecking fecilities, on property owned
by the MNopolith Compamy in the city of Glerdale. About 50 per

cent of the cement destined to the Los Angeles area would be
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moved from Monolith to this proposed Glendele plant in & speciel
type of bulk canvas begs, Rolding 1600 pounds of cement each; |
the balance wouvld be transported in the customary 95-pound sacks
direct from Monolith to final destination. The dulk degs would
be emptled into si1los abt the Glendale plant, and thereafter
sacked for 4istridution to varlous destinations as required, or
for sale to purchasers wko wished o call for the cement with
their own vehiclés. The witness testiflied that Mornolith utilized
an aversge of about 40 trucks per day In the transportation of its
cemont, of which 6 were owned and operated by the conéany, ané the
balance were owued axd operated by comtract cexriers. The plan
was to purchase some 34 additional plant-facility trucks, exd
discontinue entirely the use of contract trucks.

The witness introduced a study oL the cost of per-
forning the proprietary transportation, which he stated had
begp. prepared af.te: a careful analysis of the company's present
tméking costs, and an estimate of waat could de d.one‘in the
1ight 0% the cémpany's oxperience., Ko declered that as a re-
sult of this study Momolith was setisfied that it could truck
cement t0 its proposed Gl@ndalé plant at less thez 5 cents per
100 pounds, could place it on the jod anywhere Iin the Ios
Angeles aree &t myproximately 5% cents per 100 pounds, and
could serve Iomg Beach av abdout 6% cents per 100 pounds. Ee

testified that he was entirely satisfied witk the eccurecy of

bis cost estimates; that the officers and directors of the
Monolith Compeny were coavinced that proprietary trucking was
entirely feasidle at the costs estimated; and that even should
the Commission conclude that the cost estimate was 00 low,
+the Monolith menegement would nevertheless go ahead with the
prbprﬁ.etary trucking plexn.




Tre Rail Distribution Planm:

| ‘The Momolith treffic menager gave also sSome explana-
tion of the manmer in whick it was proposed to uwtilize rail
service 1f the suspended rates were permitted to decome ef-
Tective., He stated that most of the cement was consumed at
destinations not sexved directly by rail facilltlies, anld fur-
thermore that from 70 to 80 per cent of the orders were for
quant;.ties of less than the rall minirmm of 60,000 pounds.

For ‘ohese reascns, he explained, less than 50 per cent of the

cement would move directly by rail to dealers or jobs, emd the

balance of the tonnage would necessarily require the employment
of trucks for tramsportation from railhead to fTinal destina.tion.
Urnder Monolithts rall distridution plar the rail cars would

be consigned to whichever team track wes nearest and most con-
venient vo ultizmate poizt of delivery, and contract cerriers
would be engaged to tramsport the cement Irom such team track
t0 final destination. The Monollith witness stated that there
were some 30 convenlent leam traci locations in the Los Angeles
consuming area, and L£or this reason he thouzht it would seldom
be necessary for trucks 40 transport the cexent more than a
few niles. Ee estimated that the truck portion of the raul,
Including transfer from rail car to truck end unloading of the
truck at final é[esti:nation,l corld de accoxmplisheld at an average
cost to Momolith of not to exceed 2% cents per 100 pounds.

™e Case for Complainants end Interveners:

Nome of the parties seriously challenged the accurscy
o2 the rail cost studies, the sincerity of the Monolith trucking
threat, or the practicadility of the proprietary trucking plax
as outlined by the Monolith company. Eowever, the Monolith
estimates of the cost at which the proiprietery transportation
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could be performed were the sudject of comsiderebdble skepticism,
as was the Monolithk plan for distridution of cement dy rail.

The Iinmer mills, the Blue Diamord Company anéd
Associated Contract Truckers, throusﬁ cross—-eoxemination of the
Monolith witness and direct testimony on their own dekalf,
endeavoreld to show thet the use Lfactor assumed dy Monolith in
its truck-cost estimates could not de realized in actnal prac-
tice; that trucks could not practicably be operated between
Yopnolith and I3 Angeles at the average speeds assumed 1h the
cost study; thet the Monolith estimate of the mumber of miles
and length of life over whick the vehicles could be used wes
oxcessive; and that gradez and curvature on ¢ne ¢f the routes
p;Oposed 10 be used were such as to make it unsuitadble for heavy
trucking. Associated Contract Truckers introduced into the |
record & study of the cost of Tremsporting cement in proprietary
vericles, prepered 1n 1937 by a senior engineer of thié Con-
mission, in walok were developed ¢o03ts materially in excess of

14
those estimeted by Monolith.

The inner mills Introduced consideradle testimony

intended to show the Impracticedbility of reaching off-rall

destinations through & lerge nuxber of rall tesm tracks, as

contemplated by Monolith. Witnesses for eack of these mills
testified that their respective companies hald tried sudbstantielly
the same plan several years 2go, and had found that decsuse of
insdequate and undeperndable rall service aad consequent com-

vleints from %heir customers it was necessary t0 revise the

14
The &ifference in the two costs is found to 1lie largely In
the much greater use factor assumed in the Monollith study.

-27=




operation 30 as t0 utilize only ome Or two team tracks to which
switcoing service was relatively satisfactory. The ixner mills
were quite frank in saying that they comsidered the Monolith
progrem foxr reil distridution to be utterly urnfeasidle. |

The Colton mill Introduced ean exhidit comparing the
suspended retes with those currently nmaintained from Colten to
the same destinations, and also showing the compearative rail
mileages from the two mills. This exhibit shows that 4o most
of the destinations involved the proposed rail rates are on
& lower basis, mile for mile, than are the present rates from
Colton; and that in some Instences the proposed rates Trom
Monolith are below current rates from Colton even though the
Teil milesge from Monolith is maggrially' greater. The follow-

Ing ere representetive examples:

Reil X4iles Suscperded  Present

From Frox Yonolith Colton

Deztiration Monoiitk Colton Rate Rete
Burbezk 107 67 5 5%
Glendale 12 62 S 5
Eollywood 137 82 5 5

1os Angoles 117 57 5 4%
Long Besach. 139 79 5 5.
Pasaldena 129 56 5 4z
Sen Ferrxando 97 71 b 6
Ven Nays 116 75 5 6%

The Coltor plant Introduced also a statement 10 show
the approximatﬁe cost of trensporting cement by rall from Coltor::
to Los Angeles. This oxhidit was not & coniplete and detailed
study in and of itself, but was in the nature of a relatively

simple caleuletion prepercd from basic data conteired in re=-

15 o o

In evalueting these rate comperisons it should be remembered
that the rates from Colton ere subject t0 an gbsorption of ore-
hal? cent per L00 pouxnds when shipmernts ere transported beyond
rail facility by motor vehicle, whereas the Monolith rates are
not sudbject to such an absorption.
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spondents! cost exhibits in these proceedings and im & cost
stuly 1n’crod§<ged by Southern Pacific Compexy in prior cement
proceedings.  The direct cost of tramnsporting cement in car-

loads from Colton t0 Los Angeles, as developed dy this calcule-
tion, was 1.92 cents per 100 pournds.

This drings o 2 close the desoription of the recoxd
with which the Cozmission rmst deal in these proceedings; other
evidence material to the issues has already been sufficiently

mentioned under preceding headings. TFrom suck ingredients the
Commission muet compose its decision.

Concluaions:

Rée.ponden‘cs recognized their dumden Iz the suspension
proceeding to be that of showing that the suspended rates, while
below maximum reasopedle rates, are nov so wareasopsbly low &as to
burden other trafffic; and that as less then meximum reasonable
rates they are not ¢contrary to the provisions of Section 13% oL
the Pudlic Utiiities Act, Infra. So far as the questions of
undue discrimination, p:erere:ico and prejudice were concerned,
respondents left the bunden on tz'w shoulders of the complainents
who hed mede such allegations.

Tt 45 a wellwestabliched principle that in the absence
oL statutoi-y restrictions to the contrary, common carriers heve
the right to establish rates whick are less then maximum reason-
able rates provided suck rates are nov SO low as to cast 2 burdea
on other traffic, and provided, of course, that no diseriminestion

The cost study introduced in the prior proceedings wes mede
a part of the present record a&s Exhidit No. 14 offered Dy the

Colton Compeny. It was originelly imtroduced 1n hesrings held
in 1937. i? Ceses Nos. 3981 end 4071 end Application No, 21172,

SuUprle
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results. Trerefore, leaving aside momenterily the requirements
of Section 13% of the Public Utilitles Act, the question of
whether or not suspended rates are wmlewfully low resolves
itself basicelly Into the question of whether or not they will
burden otker traffic. DPreliminary to disposing of this question,
1% must be determined whether Or mot the rates are below the
direct or out~-of-pocket cost of reail tramsportetion. For the
enswer to this, We mist turn to the rall cost studies. No
elaborate discussion of the studles is reouired. They have,

of course, been thoughtfully considered and carefully analyzed
by the Commission, and the intricacies of the several formulas,
and the methods used by the rall cost witness Iin dealing withk
them, were adequately explained in the testimony of record.
Suffice 1t %0 sey that the record is convineing thet the rall
studies represent a sincere and comsclentious elfort upon the
part o respondents to develop the direct cost of hauling cement
in cerloads Zrom Monolith to Southern Pacific destinations in

Los Angeles and Long Beach; and thet as to trose destinations,

at least , the record leaves mo room for doubt that the suspended

retes would be easily above the direct or out-of-pocket cost of
performing the trensportation. Thet this i3 true wes not
serionsly questioned by any of the pexties. As to other
destinations, particularly those oz the lines of Pacific Electric,
the conclusion 1s somewhet less obvious, for no complete estimate
wes 4introduced of the cost of imnterlime rall treansportetion.
Unquestionebly the expemse of reaching some oI the destinations
13 comeidersbly above trat of reaching Southern Pecific
sacilities et Los Angeles end Iong Beach. However, considering
the evidexce &as & whole ,' it does not appear that the out-oi=
jaocket costs would be as high to any dostination as the suspended

rates of 5 cents per 100 pounds.




EZven though tke suspended rates are adove out-of-pocket
cost, would they nevertheless durden other traffic? The recond
shows ¢onvincingly thet 4if the rates are permitted ’to“becoma effec-
tive, respondents will receive in the next yesr some 80,000 tons of
zew dusiness frop Monolith., It skows also that ir‘highez- rates are
maintained, respondents will be deprived not only of the potemtial
new dusiness, dut 'a.lso of the greater part of the present dbusiness
fronm Monolith to Yotk southern Callifornis end northern Celiforrie
destinations. Whatever tonnage respondents roceive under the
suspended rates will, on the basis of this record, return the
direct costs and comtridbute something toward overhead expenses;
wheatever topnege 1s lost will cause the loss also of some ¢on-
tridution toward overhead. Moreover, even though the Monolith
traffic could Ye retained a2t current rates, the record indicates
that the anticipated tonnage at the proposed rates would make &

greater contridvution toward overhead expenses than would the

present tonnage at the present higher rates. TUnder these circum-~
stances, the conclusion is irescapadble that the suspendeld rates
will not in any way edd 4o the burden borne by other traffic,
but, on the contrary, will act to lighten thel buxden.

We turn now %0 the question whether the suspended rates,
a3 less than meximum reessonable rates, may be Iin violation of the
provisions of Section 13% of the Public Ttilitlies Act. It will
be recelled that respondents introduced conzideradble evidence for
the purpose of showing that the tramsportation costs which
Vopolith would encounter through the operation ¢f plant-facility
trucks would not exceed those which they would experience In
using rall tramsportetion under the suspended rates; &nd. to show
that Monolith Portland Cexent Compeny was prepared and fully
1ntended to enter whole~kesrtedly into proprietery truck trens-

portetion in the event the suspended rates were ot nade effective.

Respondents explained that this evidence wes for the purpose of
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showirg that while the suspended rates were established 4o meet
the cost of other means of tramsportation (proprietary trucking),
the rates were not in their opinion less than the cost of such |
other means of tramsportation. Such evidence, they stated, was
of importance in these procecdings by reason of the provisions

of Section 13% of the Public Ttilities Let. Tke Section reads as
follows: | i

fothing hereln contained shall be construved
to pronibit any common carrier from establishing and
Charging & lower than a meximum reasonable rate for the
transyortation of property whem the needs of gommerce
o» public Iinterest reguire. Iowever, no common carrier
subject to the Jurlsdiceticn of the California Railroad
Commission may establish a rate less than a maximum
reasoneble rate for tne transportatica of property for
the purpose of meeting the competitive charges of other
carriers or the cost of othexr meams of transportation
wkich shall be less than the charges of competing
carriers or the cost of transportation waich might be
incurred througn other meams ol transportailion, ex-
cept upon such srowing as may be recuired by Thae con-
mission and a £finding by it thatv sald rete is Justified
by transportation conditions; bul in determining the extent
of said competition tne commiscsion shall make due and reason-~
able allowance for =28ded or accessorial service performed
by one carrier or agency of traasportation whicn is not
contemporaneously performed by the competing agency of
transportation.” (4dded 1935, Chapter 700.)

There is no reasoncdle basis for questioning that the
suspended rates were published to meet the cost of proprietary
trucking, Officlals of the Monolith Company could hardly have
been more wneompronising in stating that thelr plant would be
placed upon a full proprietary transportation basis if the
‘suspended rates should not become effective, and even the inmer
nills were ready to agree that under the circutmstances responderts
were justiflied in acting upon tals threat. In an earlier ccment
decision we said, ®The nistory of cement rate comtroversies before
this Commission negatives the idea that such tareats by the miils

are mere idle gestures. Rather must they be considered so real and

56 iminent that the railroads are fully justified in acting before
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such competition bdocomos & reality and the cexent dusinoss ic lost

t0 them irretrievably."® (Decision No. 23334, s_uir;g.) The worls
are here repeated wi"ob."approval. The record affords 2o support Tor
the theory advenced by Associated Comtract Truckers that rospondents!
concealed purpose was vo capture the Lorolith traffic from the con-
tract trucks. |

The next guestion for determinetion is wkether or not
the suspended raves are below the ¢ost of proi)rietary trucking;
ant this drings us prelininarily %0 a specific consilderation of the
Monolith study of the cost of such transportation. In spite of ex-
tonsive cross—exemiration and adverse testimony the Monolith wit-
nesses were unshaken in theixr faith in Thelr own ¢cost estimeles:
and thoy were exceedingly Aspec.‘.ﬁc iz asserting that regaxdless of
any conclusion which the Coxmission might reach in these procecd-
ings with respect to provrietary cbs‘as, the Monolith mamgmm
would a&ct upon the estimetes if the suspended rates should be orler~
od cancelled. In view of such falth it world pexhaps be inappropri-
ate for the Commission vo comclude that the Momolitk coxpany cowld
not actually eccomplish the remarkedble efficiency of man and mchine
upon vhich its estimates were prediceted. Nevertheless, tlLe osti-
zmetes were aepcn&ent. upon several hypotheses which ceannot eas:.ly ﬁe
accepted, and, ir all fairness, it must here be szid that they ere

17
something less then fully convincing.

lq‘lhe study assumed, in the first place, that cach vehicle would

be in -actual operation im ezcess. 0 20 hours eech day, for a total
o 336 days per year. It essuvmed that the vehlicles world run from
121,000 +o 170,000 miles Dper yeer, end would have & useful life of

6 years Tor the trucks and 10 years for the trallers. The tovel
mileage life of each vehicle on these bases would be from 726,000

to more then 1,000,000 milesc for tze trucks, and from 1,200,000 To
neerly 1,700,000 miles for the tralilers. The study assumed a logd
fector of 50 per cent, which meens that the vehlcles must always be
loaded to il legal carrying cepacity in oze directioz, or that
whatever lack there may bde in this regard will be compenseted for by
a corresponding return load. The Monolith ¢ost witness e:::plained
thet The trucks would enjoy some back haul of machinery amd supplies
which ke hed not taken irto comsideration in preparing his study, dut

(Conttd.)
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Be tais as it may, nowever, it is largely £o the Lono-
14th estimates thet we must Look 1L we are to judge viaetaer the
suspended rates are below the cost of proyrictary trucking. If
in fact these estimates are too low, as appears probable, the
defect Ls to some extent counteracted by troe evidence introduced
by the inner mills to saow that lionmolith's plan of dnutributing
tarough a large number of teax tracks wonld prove unsatisfactbry,
and that for this reason the railhead—to—déstination Truexing
would involve greater average distances, and consequently somewhat
grecater costs, than éonxemplated by Momolith. IT the cost of pro-
prietary trucking wouléd be somewhat nigher than estimated by
Monélith, so, apparently, would be the cost of using the rall route.

The proposed rail rates are of identical wvolume to a
large number of destinations througaout the Los Anzeies basin and are,
ol course, applicable only to railhead; the cost of proprietary
17 (Concl.)

ever though some allowance ILs made for +this return movement it is
apparent that to realize the 50 per cent load factor would regquire
dkno v perfect and uwnfalling coordizaticn of sales, orders and de-
liveries. It may be noted in this connection that the established
mindmum sales wnit of 300 sacks, or 23,500 pounds, is not evenly
ivisible into the net legal pay load of SP3OO pounds for the
vehicle wnits used.

Ine hiza use factor was predicated upon the assumptlion that tae
truck schedules ¢ould be so coordinated that the venicles would ve
In an almost continual operation either in making bulk deliveries to
the proposed Glendale plant or In making sacked deliveries to the
Jobs., The use factor Is particularly astonisking in view of the
tesvimony which shows that cement may ordinarily de delivered to jovs
only at designated morning hours. Tae lonollith cost witness 4id not
undertaXe to explain in detaill or by examples how the schedules
would be operated. No deduction was made for possible time losses
due to meals or rest periods of drivers, vealcle fallure on the road,
inabllity to accomplisz perfect coordinn tion of scaedules, or other
incldental and unavoidable delays.

Zhe great mileage to be attained by the venlcles was predicated
upon the proposition that they would be kept Iin ¢constant repair and
that parts would be replaced waenever the need arose, SO that in
actual effect only a skeleton of the orignnnl venicle would rexnain at
the end of I1ts useful life. In spite of this, the es te allowed
only 1-3/4 cents per truck~and-trziler mile to teke care of all
repalrs and replacements. Tae estimated life of 6 years for the
trucks and 10 years for the trallers apparenily took no account of the
.possi?ility that obsolescence mlgnt shorten the eflficient life of the
venlcles,
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trucking is subject to variation zccording to the length of haul,
but not accordirg to whether the destination point 1s served by
rail facility. TFor these reasons, if for nolothers, 1t will be
seen that the, relationsitl) between rail rates and truck costs
must be different for each delivery polat, and that it trerefore
cannot be hoped to determine with mathematical precision-whather,
as to each destination, tne suspended rates are less than the cost
of other means of transooruation. It may be well,, therefore, to
1look rathexr to the relationsaiyp betweon: the suspended rates‘and
truck costs as they appiy to the Los Angeles marketing area as a
waole.

The suspended rates are wniforzly 5 cents per 100 pounda,;
. minimum weigat 60,000 pounds. The record indicates that less then
half of the cement finds destination at points sexrved directly by
r=il; tee majority of the shipments must be handled beyond ralilhead
by motor vealcles. The awerage cost of thils railhead-to-jdb trons-
portation, as estimated by Monolith, i3 2% cents por 100 pounds,
inciuding transfer Jrom rail car to truck and wnloading of the truck
at destination. The transportation costs to Monolith of using the
rall route, then, would be 5 cents to railhead destinations and an
average of 7+ cents to off-rail destinations. The costs of pro-
prietary trucking as estimated by Mbnoiith are élighxly under 5 cents
to the Glendalgeplant, about 6 cents to Los Angeles, and'6§ cents
to Long Beach. Trom these figures it may be said that in general
the suspended rates are below the cost of provprietary trucking to
ralloead points, and above the cost of proprietary trucking for the
- purpose of reaching off-rail points. These simple comparisons are
0ot conciusive in themselves, for a Satisfactory deternination of

18

The Los Angeles cost is an average, cocsidering that 50 per cent
of the tomnage would bhe trucked direct from lonolith to destinations,
end the balence would be handled through the proposed Glendale
vacking plant,
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tee question whether ox not the suspended rates are less than the
cost of proprietary trucking recuires consideration of a vardety of
' cost factors walch play and interplay in the movement of cement
from mill to final destiration. Nevertheless, upon the basis of
the record now before us, it is reazsorably clear that on the whole
the proposed rail rates are not less than the ¢ost “walch might be
Incurred through other means of transportation.? (Sec. 13%, P.U.L.)
However, there is a larger questicn nere involved. A4side
from determining whether the rates are bolow the cost of other
means of transportation, we cannot brush aside the uncontradicted
tectinmony of the officials of the lonollth Portland Cement Company
taat, based upor thelr costs and invéstigation, they have delinitely
concluded to place thelr plant upor a full yropriectary transportation
besis if tne suspended rates arc not permitted to become cffective.
Tals proposed proprietary operation would extend not oniy to southern
California points, but to northernCalifornia destinatlions as well.
Tae carrying out of this plan would require a substantizl Ainvestment
in silos and packing facllitvies atl Glexndale, in addition to that
involved Iin the purchase of some 36 trucks and trailers. Taese
capltal expenditures omce naving dbeen made, it is clear that tze
proprietary operation would not soon be abandoned, even taough the
cost of performing the service mlgat be found %0 be nigher than 1s
now anticipated. Thus, for come years at least, the Mbnolitﬁ traffic
to bota soutnern California and northern California would be lost
to vhe rail lines and to the coatract truck(operators as well. TUpon

consideration of all of the facts and circumstances of recomd, tie

Commission finds taat the rates are £ally Jjustilied by transportation
1

conditions.

19

Section 134 of the Public Ttilities Lev pernmlic carriers to es-
tablisa rates below the cost of other means of transporiation "upon
suen showing as may be required by tae commisslon and a finding by
1t that said rate is Justified by transportation conditions.®
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From the foregoing it 1s concluded that the suspended
rates are not wareasonably low per s¢, and taat as less {nan
maximun reasonable rates they 4o nof transzress the nrovisions of
Section 13% of the Public Utilities ict. We must now comsider
whetker or not complainants and Intervenors Zave chown the rates
%o be unduly discrinminatory, preferential, prejudicial, or oftaer~
wise unlawlful.

Altaough the exnibit introduced by tae Coliton mill to saow
the out-of~pocket cost of tranmsporting cement by rail from Colton
to Los iLngeles 1s subject to certain sioltecomings waieh tend to
restrict 1ts probative value; 1t appears that in tae abzence of more
complete information tae cost of 1.92 cents per 100 pounds as taere-
in developed saould ve z2ccented as 2 reasonably aceurate approxina-
tion of the direct or out-of-pocket cost of perforning thae trans-
portation in question. In tais conrection 1t may ve noted tazt tae
cost of performing the szae serviee as developed by a Southerzn
Pacific witness in the 1937 proceedings was 1.93 cents per 100 pounds.

It Ls reasonably clear upon tris record, taen, taat tae
direct qosf of transporting cement from Colton to Loc Angeles is
approximately 1.92 cents per 100 pounds, waile the"ccmparable cost
from Llonolitn is about 3.30 cents per 10O pounds. Tais indicates
that the present rail rate from Colton to Los ingeles is well anove
the direct or out-of-pocket cost of perforning tae service, and
could be considerably reduced witihout becoming unreasonabdbly low ner

Se. Eowever, this showing lends no apparent support to complainants?

sontention that the suspended rates are tadwly discriminatory. Ze=

canse respondents nave found it necessary £o reduce taelir ilonolita
rates to a level not far above tae out=of=-pocket costs, Lt does zot
necessarily follow taat they siaowld be required to reduce thelr rates
Srom otaer polnts In the same amount or to the same level, parti-
cularly wiere 1t 1s nov saown taat similar circumstances and condi-~
tions obtain.
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Tne recoxd shows clearly That the suspended rates are
lower, mile for mile, than the current raves Irom Colton to the
came destinations; and taat altaougn +ae distances fron uono;ith
to most of tae destinations involved are considerably zreater taan
those from Colton, tae rates Ifrom ilonclita are in nearly every
instance as low oxr lower. ZEven after making allowance foxr tae
absorption of one-zalf cent per 100 pounds which the ralls provide
in connection with the present rates, taere is no guestioning that
the suspended rates would place Lonolita upon 2 more favorable rate
baéis, distance considered, than any of tae otzer mills. XHowever, 1t
cannot be presumed that a mere differeance in ratves creates wniawlful
prejudice and preference,zo nor does the mere showing that rates Iron
one point in a territory are lower than rates Iron oftier poinés in
that territory, whetner maintained by the same carrier or difggrenx
carriers, establish the fact of such prejudice or preference. Disg-
crimination, prejudice and preference ire questions of fact to be.
determined by the Comnission in tze exefcise of its administrative
function, mot arpitrarily but in the li,nt of all relevanx clreun~
stances and conditions,zz and to be unlaviul must be unjust and

23 .
undue. In order to establisn the fact of unlawful discerimination
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iv msust be shovm that attending c¢ircumstances and conditions are
substantlially similar.?4

I the circumstances surrounding tae traffic of tae
several mills involved in these procecdings are in fact substan-
tially similar, complainants have not succeeded in disclosing taat
fact for tae benelfit of the present record. To the contrary, tae
record snows that thae suspended rates will secure for respondents
some 80,000 tons of new bHusiness anauelly, and In addltion will
nold to taelr lines a substantial amount of old business which would
othervwise be lost entirely and irretrievably to propriectary trucks.
It shows also that rates even fractionally aigher than those now
under sugpension would fall to accomplish these purposes. In these
respects, 1f in no others, tae circumstances and conditions sur-
rounding tze Monolita traffic appear to be dissimilar to taose
surrounding the traffic of the imner rills. |

Little need be said relative “o the complairtof Associated
Contract Truckers. The record before us indicates without contra~
diction Taat If the suspended rates are cancelled tze Monolitn
traffic will be diverted in 1ts emntirety to proprietary trucks,
whereas 1L the rates are permitied to become effective a consider=-
able portion of the tonnage will continue to move by contract truck.
Under tac circumstances it 1s difficult to understand in waat mamner
the operators represented by Assocliazted Contrgct Truckers velieve
they are to be injured by tae proposed rates.

Nedvaer the rates under suspension nor otaer rates assailed
in the several complaints have been shown to be unreasonable, dls~

eriminatory, or in any other respect unlawful, The suspension will

24 ‘ : ,

Pac, =le¢, Rwv, Co., (Nov. 5, 1934), Dec. 27943, App. 17984,
wnrevorted. ,
25

Wnile rates of highway carriers are 20t involved in these pro-
ceedings, Section 10 of the Zighway Carrliers' Act gurarantees to
the higaway carriers the rizat €0 meet the rail rates Lor tae same
transportation of the same kind of property between the same points.
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be lifted; the complaints, except to the extent that one of them
deals wita matters as to waich evidence was not recelved, will
be dismissed.

Public hearings having been held in the aﬁove entitlod
proceedings, and based uporn tae evidence received at taec hearings
nerein neld and upon tae conclusions set forth in the preceding.’
opinion,

IT IS ZEREEY ORDZRED taat tae complaint in Case No.
4425, exceﬁt as 1% relates to the lawfulness of rates from Coltoz
to destinations other than tnose to waich the rates under investl-
gation in Case No. 4430 were published, be and it is hereby
dismissed.

IT IS HERIBY FURTHER ORDERED thaat the complaints in
Cases Nos.'4427 and 4428 be and they are neredy dismissed.

IT IS ZEREBY FURTHER ORDERED taat the order of suspen~
sion in Case No. 4430 be and 1t is nereby vacated and set aside,

and that proceeding be and it Is lereby discontinued.

Dated at San Francisco, Califormia, this _32 “~_day

of JMJA;{: | , 1939.
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